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to the ports and the uncertainties of ocean transportation with resultant 
congestion at the ports. For about 10 months after the armistice there 
was for the most part a surplus of cars. Thereafter a country-wide 
emergency developed because of an inadequate supply of cars to cope 
with expanding traffic. This lasted throughout 1920. Various emer- 
gency situations of wide territorial scope arose in 1922 because of coal 
strikes and railroad strikes. Since that time, congestions have been of 
a local character, perhaps the most serious being the congestion in 
Florida during the so-called Florida boom in 1925-26. At the present 
time, with the increasing strain on the country’s transportation facilities 
because of the war, numerous embargoes are being imposed by rail and 
motor carriers. 


1. COMMON CARRIER DUTY TO RECEIVE AND TO TRANSPORT 


Every common carrier is under a duty to receive for transportation 
and to transport any property tendered to it for transportation, pro- 
vided the property is such as it holds itself out as willing to carry, or 
as it usually carries. This duty is not absolute, however, but is subject 
to reasonable limitations and conditions. 

Whenever necessary to the proper conduct of its business, a com- 
mon carrier may lay an embargo on the transportation of property, 
either for a definite or an indefinite period. The common law, in re- 
quiring the carrier to receive all goods and passengers, recognized that 
‘if his coach be full’’ he was not liable for failing to transport more 
than he could carry. The same principle is applicable to those who 
transport freight in other types of vehicles.” 

Definition— 

An embargo has been defined as a notice issued by a common 
carrier refusing to receive or carry certain kinds of freight on its 
line, or between certain points, and may be for a limited and definite 
time or for an unlimited or indefinite period. It is the result of a 
congestion of business that makes it impossible for a road to carry all 
the freight that is offered.* It has also been defined as a war measure 
or extraordinary remedy, primarily not intended as an incentive to 
release equipment promptly, but to prevent further movement until 
such time as measures can be taken to remove accumulations of freight ;* 
and as an emergency measure adopted when it is physically impossible 
for carriers to transport freight, or where there is an unusual accumula- 
tion of traffic. Under such circumstances there is, temporarily and to 
a limited extent, a failure by a carrier to fulfill its obligation as a com- 


mon carrier. Such a failure is unlawful unless it has sufficient justifica- 
tion.® 


113 C. J. S. Carriers Sec. 27. 
2 Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121. 
8 Chesapeake & O. 23 Co. v. O’Gara, King & Co., 139 S. W. 803. 
4 Pearle, Peacock & Kerr v. Central R. Co. of N. J., 18 1. C. C. 





5 


5 Powell-Myers Lbr. Co. v. St. Louis, I. M. & S. Ry. Co., 45 I. C. C. 594. 
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ll. RIGHT OF COMMON CARRIER TO DECLARE EMBARGO 
A. Necessity for Embargo to be Determined by Carrier. 


As mentioned in the foregoing, whenever necessary to the proper 
conduct of its business, a common carrier may lay an embargo on the 
carriage of property for a limited and definite time, or for an unlimited 
and indefinite period. In numerous proceedings before the Commission 
arising out of embargoes the lawfulness of the embargo was not ques- 
tioned by the parties. The advisability or necessity for such action is to 
be determined by the carrier in the first instance, subject to appropriate 
penalty or correction if laid without legal justification or in a manner to 
transgress a mandate of law. Thus when a carrier issued an embargo 
against shipments of hay to New York City because of congestion at 
delivery piers and holding points, and demurrage had accrued on com- 
plainant’s shipments prior to the embargo because of its failure to clear 
the delivery pier of an allotted number of cars each day, a contention 
of the complainant that the congestion was the result of the carrier’s 
failure to issue an embargo at an earlier date in order to avoid conges- 
tion was rejected, and the Commission found that the issuance of an 
embargo at an earlier date would have deprived other receivers of hay, 
who promptly removed traffic from the pier, of the right to receive 
shipments over defendant’s line because of the failure of another con- 
signee to handle his shipments in like manner.” 

A similar contention was made in another proceeding® by a com- 
plainant who sought to avoid payment of demurrage charges on cars 
which went unloaded at destination during a tugmen’s strike. The 
Commission said that if a receiver of freight causes to be shipped more 
shipments than he can handle, he alone is to blame, and that under such 
circumstances the failure to declare an embargo does not relieve the 
shipper from the payment of demurrage charges. 

A earrier’s delay in laying an embargo, however, may result in 
liability for damage to shipments which were received prior to the 
embargo and delayed because of congestion of which the carrier was 
aware at the time of their receipt. Thus damages have been awarded 
because of a delay in the transportation of shipments of onions.® In 
the report cited, the court pointed out that if by reason of unusual 
conditions the carrier should have known that the shipments would 
have been delayed, then it could have placed a temporary embargo upon 
the receipt of further shipments until the conditions again became 
normal, in the manner in which it actually placed an embargo on sub- 
sequent shipments. 





6 Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121, 133. American 
Mfg. Co. v. Director General, 77 1. C. C. 52. 

7 American Hay Co. v. Central Vermont Ry. Co., 29 1. C. C. 659. 
C 15. Wholesale Coal Trade Assn. of New York, Inc., v. Director General, 58 1. C. 


9 Meany & Saisselin v. Erie R. Co., 173 N. Y. S. 96. 
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INTRODUCTION 


Embargoes usually are the result of an unexpected volume of 
freight beyond the capacity of the facilities of a carrier or consignee. 
They may be local covering seasonal commodities, breakdowns in facili- 
ties, and other local congestions, or they may assume country-wide 
proportions. 

In its thirtieth annual report (1916), the Commission pointed out 
that whenever business generally was good and times were prosperous 
there were widespread difficulty and complaint owing to the inability of 
shippers to secure satisfactory transportation services from the rail- 
roads. This difficulty had recurred during the fall and winter months 
of practically every year up to that time with regard to transportation 
of coal, and usually in connection with the movement of grain when 
crops were good, and was spoken of as ‘‘car shortage’’ periods. Car 
shortages were not the whole trouble, however; congestion at terminals, 
inability promptly to transport loaded cars, and delay by shippers in 
loading and unloading were contributing factors. 

When congestion develops, a carrier resorts to embargoes as a means 
of relief. Its connections, to protect themselves, in turn embargo the 
same traffic, and so the embargo goes back from carrier to carrier to the 
points of origin. Apparently the first embargo of country-wide propor- 
tions was imposed by rail carriers in the winter of 1902-1903 arising 
out of the great anthracite strike. Traffic was dislocated, stresses and 
strains developed because of the increased movement of bituminous 
coal, and a general embargo was imposed over eastern lines. In 1906 
an acute shortage of facilities developed owing largely to expanding 
commerce, a failure of the carriers to meet this expansion, and to the 
slowness of the eastbound movement. A cause contributing to the slow 
movement was the extent to which shippers availed themselves of re- 
consignment service. The next critical period arose at the outbreak of 
World War I with the consequent tremendous increase of export traffic 


* This study, undertaken at the direction of Chairman J. Haden Alldredge, was 
recently prepared by Examiners Delaney and Naftalin as the result of independent 
research, and embodies the personal views of the writers. It has not been considered 
or adopted by the Commission. (August, 1943). 
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to the ports and the uncertainties of ocean transportation with resultant 
congestion at the ports. For about 10 months after the armistice there 
was for the most part a surplus of cars. Thereafter a country-wide 
emergency developed because of an inadequate supply of cars to cope 
with expanding traffic. This lasted throughout 1920. Various emer- 
gency situations of wide territorial scope arose in 1922 because of coal 
strikes and railroad strikes. Since that time, congestions have been of 
a local character, perhaps the most serious being the congestion in 
Florida during the so-called Florida boom in 1925-26. At the present 
time, with the increasing strain on the country’s transportation facilities 
because of the war, numerous embargoes are being imposed by rail and 
motor carriers. 


1. COMMON CARRIER DUTY TO RECEIVE AND TO TRANSPORT 


Every common carrier is under a duty to receive for transportation 
and to transport any property tendered to it for transportation, pro- 
vided the property is such as it holds itself out as willing to carry, or 
as it usually carries.1 This duty is not absolute, however, but is subject 
to reasonable limitations and conditions. 

Whenever necessary to the proper conduct of its business, a com- 
mon carrier may lay an embargo on the transportation of property, 
either for a definite or an indefinite period. The common law, in re- 
quiring the carrier to receive all goods and passengers, recognized that 
‘*if his coach be full’’ he was not liable for failing to transport more 
than he could carry. The same principle is applicable to those who 
transport freight in other types of vehicles.” 

Definition— 

An embargo has been defined as a notice issued by a common 
earrier refusing to receive or carry certain kinds of freight on its 
line, or between certain points, and may be for a limited and definite 
time or for an unlimited or indefinite period. It is the result of a 
congestion of business that makes it impossible for a road to carry all 
the freight that is offered. It has also been defined as a war measure 
or extraordinary remedy, primarily not intended as an incentive to 
release equipment promptly, but to prevent further movement until 
such time as measures can be taken to remove accumulations of freight ;* 
and as an emergency measure adopted when it is physically impossible 
for carriers to transport freight, or where there is an unusual accumula- 
tion of traffic. Under such circumstances there is, temporarily and to 
a limited extent, a failure by a carrier to fulfill its obligation as a com- 
mon carrier. Such a failure is unlawful unless it has sufficient justifica- 
tion.5 


113 C. J. S. Carriers Sec. 27. 

2 Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121. 

3 Chesapeake & O. Ry. Co. v. O’Gara, King Co., : : 803. 

4 Pearle, Peacock & Kerr v. Central R. Co. of N. )., 2 

5 Powell-M yers Lbr. Co. v. St. Louis, I. M. & S. Ry. 7 ‘s S. Cc. Cc. M4. 
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ll. RIGHT OF COMMON CARRIER TO DECLARE EMBARGO 
A. Necessity for Embargo to be Determined by Carrier. 


As mentioned in the foregoing, whenever necessary to the proper 
conduct of its business, a common carrier may lay an embargo on the 
carriage of property for a limited and definite time, or for an unlimited 
and indefinite period. In numerous proceedings before the Commission 
arising out of embargoes the lawfulness of the embargo was not ques- 
tioned by the parties. The advisability or necessity for such action is to 
be determined by the carrier in the first instance, subject to appropriate 
penalty or correction if laid without legal justification or in a manner to 
transgress a mandate of law. Thus when a carrier issued an embargo 
against shipments of hay to New York City because of congestion at 
delivery piers and holding points, and demurrage had accrued on com- 
plainant’s shipments prior to the embargo because of its failure to clear 
the delivery pier of an allotted number of cars each day, a contention 
of the complainant that the congestion was the result of the carrier’s 
failure to issue an embargo at an earlier date in order to avoid conges- 
tion was rejected, and the Commission found that the issuance of an 
embargo at an earlier date would have deprived other receivers of hay, 
who promptly removed traffic from the pier, of the right to receive 
shipments over defendant’s line because of the failure of another con- 
signee to handle his shipments in like manner.” 

A similar contention was made in another proceeding® by a com- 
plainant who sought to avoid payment of demurrage charges on cars 
which went unloaded at destination during a tugmen’s strike. The 
Commission said that if a receiver of freight causes to be shipped more 
shipments than he can handle, he alone is to blame, and that under such 
circumstances the failure to declare an embargo does not relieve the 
shipper from the payment of demurrage charges. 

A earrier’s delay in laying an embargo, however, may result in 
liability for damage to shipments which were received prior to the 
embargo and delayed because of congestion of which the carrier was 
aware at the time of their receipt. Thus damages have been awarded 
because of a delay in the transportation of shipments of onions.® In 
the report cited, the court pointed out that if by reason of unusual 
conditions the carrier should have known that the shipments would 
have been delayed, then it could have placed a temporary embargo upon 
the receipt of further shipments until the conditions again became 
normal, in the manner in which it actually placed an embargo on sub- 
sequent shipments. 





6 Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121, 133. American 
Mfg. Co. v. Director General, 77 |. C. C. 52. 

7 American Hay Co. v. Central Vermont Ry. Co., 29 I. C. C. 659. 
C . Coal Trade Assn. of New York, Inc. v. Director General, 58 1. C. 


9 Meany & Saisselin v. Erie R. Co., 173 N. Y. S. 96. 
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B. Notice. 


When goods are tendered for transportation a carrier is obligated 
to inform the shipper of any cause, within its knowledge but not within 
the knowledge of the shipper, which is likely to delay transportation, 
and if it fails in this duty no delay in transportation will be excused. 
Since embargoes are not published in the same manner as tariffs, and 
shippers are not chargeable with knowledge of the terms of an embargo,” 
it is the duty of the carrier to give actual notice to each shipper, and 
this is so even where a yardmaster of a carrier and a shipper had an 
agreement that the shipper would inform itself as to embargoes." 

There are no reports, other than that cited in the next paragraph, 
throwing any light on the question whether advance notice of intention 
to declare an embargo must be given. It seems clear, however, that the 
emergency nature of embargoes seldom admits of such notice. Where 
an embargo is necessitated because of congestion, any considerable ad- 
vance notice might often result in an immediate offering by shippers of 
freight in such quantities as to add to rather than relieve the congestion. 
The regulations of the Association of American Railroads, however, 
eall for 48 hours notice.'” 

Carriers are not charged with any duty to notify shippers of 
embargoes prior to a request for equipment or a tender of shipment, 
except where a carrier knows a shipper has obtained equipment from it 
for the purpose of loading for shipment to an embargoed point. A 
complainant in a proceeding'® obtained a car from a carrier without 
divulging the intended destination. The loaded car when tendered for 
transportation was refused on account of an embargo. The complainant 
contended the carrier should have informed it of the embargo prior to 
spotting the car. The Commission said: 


Complainant did not avail itself of the means of ascertaining the 
embargo situation prior to tendering the shipment to the carrier, 
and in the absence of any inquiry with respect thereto, or of knowl- 
edge by the carrier of the intended destination of the shipment, 
no duty rested upon the carrier to notify complainant of the em- 
bargo until tender of the shipment. 


Where, however, a carrier has made an arrangement with a shipper 
to provide a certain service it must notify the shipper if it is unable té 
do so, otherwise it will be liable for damages suffered by the shipper in 
relying upon that arrangement.‘ The question presented in the case 
cited was a carrier’s liability for alleged damages caused by a failure of 
the carrier to furnish a large number of cars for the shipment of cattle. 





10 American Wholesale Lbr. Assn. v. Director General, 66 1. C. . 393. Sustained 
in Edward Hines Yellow Pine Trustees v. United States, 263 U.S. 143. 

11 Cleveland end Rule 7 Co. v. Director General, 57 1. C. C. 423. 

12 See appendi le 7. 

138 Kaw orks . v. Director General, 83 1. C. C. 339. 

14 Eastern ot. Co. of New Mexico v. Littlefield, 237 U. S. 140. 
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An order for the cars was given to and accepted by the carrier in May 
for cars to be furnished the following September and October. The 
shipper had no notice of a shortage of equipment, which was known to 
the carrier when the cars were demanded, nor was the shipper notified 
at any time prior to the tender of the shipments to the carrier that 
conditions were such as to make it impossible for the carrier to furnish 
ears as agreed upon. The court held that the liability of the carrier 
under these facts, and in the absence of a showing of new facts establish- 
ing an excuse, became fixed when the cattle were tendered for shipment 
and the earrier failed to furnish the facilities needed, and that that 
liability could not then be avoided by proof that the failure to furnish 
cars was occasioned by a shortage for which the carrier may not have 
been responsible, but as to which it failed to give timely notice to the 
shipper. 

Usually shippers obtain notice of embargoes only when they tender 
freight or make inquiry of carriers. Motor common carriers are re- 
quired by an order of division 5 of March 2, 1943, to file copies of 
notices of embargoes, and notices of termination or modification of 
embargoes, with the Bureau of Motor Carriers at Washington and with 
the appropriate field offices of the bureau, to post a copy in each office of 
the carrier where the embargo is to be effective, to serve a copy on each 
connecting carrier affected, and to bring the matter to the attention of 
interested shippers and consignees ‘‘so far as is reasonably practicable 
in each case.’’ There are no comparable regulations effective as to other 
carriers. In an early case!® the Commission said that carriers should 
post notices of embargoes at embargoed terminals, in advance if possible, 
but not later than the time notice is served on connections. 

A notice of embargo brought to the attention of a shipper by a car- 
rier who nevertheless accepts the shipment for transportation does not 
limit a carrier’s liability for failure to carry within a reasonable time.” 
The cited case involved shipments received for carriage which were 
delayed by the initial carrier in reaching connecting carriers at an 
interchange point. As an avoidance of liability for the delay, the 
initial carrier pleaded that its connecting lines were embargoed and 
that notice of the embargoes had been transmitted to the shipper 
promptly upon their receipt from the connecting lines, and apparently 
before some shipments were received. The notices of embargo did not 
inform the shipper that all future consignments would be received 
only at the shipper’s risk. The court stated: 


In the absence of an agreement to the effect that the shipper ships 
at his own risk, the contract to carry within a reasonable time, 
which was created by the acceptance of the freight, was not modi- 
fied by merely giving the notice. This rule was explicitly an- 
nounced as early as 1838 in the two leading cases of Hollister v. 
Nowlen, 19 Wend. (N. Y.) 234, 32 Am. Dee. 455; and Cole v. 
Goodwin, 19 Wend. (N. Y.) 251, 32 Am. Dec. 470. In commenting 


15 New York Hay Exc. Assn. v. Lebigh Valley R. Co., 29 1. C. C. 90. 
16 Chesapeake & O. Ry. Co. v. O’Gara, King & Co., 139 S. W. 803 
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upon that decision, Hutchinson, in his work on Carriers (3rd Ed.) 
Sec. 299 says: ‘‘Their conclusion, after great deliberation, was that 
by the common law carriers never had the right to limit their 
liability by such notices, though brought to the knowledge of their 
employers, and that, on grounds of public policy, it ought not to 
be allowed that they should.”’ 


C. Withdrawal. 


Since withdrawal of an embargo constitutes a carrier’s return to 
the performance of its full common carrier duty, a withdrawal may be 
made at any time without notice to shippers or consignees, provided it 
does not result in unlawful discrimination or preference.’* In the cited 
report, a carrier had an embargo against all movements of scrap iron 
except those under special permits issued by it. A manufacturer with 
limited receiving facilities ordered 120 cars of material but requested 
permits from time to time for only so many ears as it could handle 
conveniently. Despite the embargo the carrier accepted from its con- 
nections and tendered to the manufacturer 33 cars for which no permits 
had been requested, and demurrage charges accrued. The manufacturer 
asserted it should have been able to rely on the carrier enforcing its 
embargo, but the Commission upheld the ecarrier’s contention that it 
could remove or waive the embargo without notice provided there was 
no unjust discrimination, and that no evidence of the latter was shown.® 
In a very early proceeding’® the Commission found that in the absence 
of a custom to do so, a carrier is under no obligation to keep shippers 
informed individually as to the withdrawal of embargoes. 

The Commission, in its order of March 2, 1943, required motor 
carriers to give notice of the termination of embargoes, except where 
the embargo specifies the date of its expiration, in the same manner as 
prescribed for notice of establishment of embargoes. 


D. Embargo versus Tariff Provision. 


Where physical disabilities prevent carriers from handling certain 
kinds of traffic for particular destinations, or where the consignees are 
unable promptly to accept delivery, an embargo is a proper remedy 
rather than a tariff change, thus leaving the rate structure undisturbed. 
The Commission has refused to permit an origin line to cancel joint 
rates on coal which would have left in effect higher combination rates 
which were unreasonable, when the purpose of the cancelation was to 
retain cars on the origin lines, and thus effect an embargo on the move- 
ment of home cars beyond the origin lines.2° The Commission also 





17 Timken Roller Bearing Co. v. Wheeling & L. E. Ry. Co., 59 1. C. C. 149. 

18 A somewhat similar holding was made in Menasha Paper Co. v. Chicago 
N. W. Ry. Co., 241 U. S. 55, although there the embargo in question was held ra 
have been unlawful. 

19 Riddle, Dean & Co. v. Baltimore & O. R. Co., 1 1. C. C. 608. 

20 Coal from Arkansas and Other States, 49 1. C. C. 727 
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found?! unreasonable and unlawful a practice of a delivering carrier 
in charging « rate on coal 25 cents a ton differentially higher when 
received from a connecting carrier in cars exceeding a certain height 
than when received in smaller equipment, the purpose of the rate diff- 
erential being to effect an embargo on shipments in the larger equipment. 

Carriers may not, on the other hand, under the guise of an embargo, 
attempt to accomplish results which the law requires shall be effected 
only by means of published tariffs. Thus an embargo imposed on ship- 
ments to a point over a certain route so as to insure the originating line 
a longer haul over another route over which higher charges were ap- 
plicable was found unlawful.2? But where shipments to New York 
Harbor lighterage points were embargoed except for movements under 
permits and, notwithstanding that the tariff provided for free lighterage, 
the permits were issued under condition that consignee would perform 
the lighterage service, the Commission found that the failure of the 
earrier to furnish the lighterage did not result in unlawful rates.”8 
Where, because of an embargo a shipper was prevented from recon- 
signing shipments within the period allowed for reconsignment but did 
reconsign when the embargo was lifted, the Commission refused to give 
retroactive effect to the transit service unless to remove an unlawful 
discrimination.** 

A tariff rule of common carriers reserving the right to refuse ship- 
ments of potatoes offered from November 1 to April 15 ‘‘when in their 
judgment the weather conditions permit’’ was condemned as unreason- 
able and arbitrary.25 In the same proceeding another rule was approved 
in which the shipper was to be responsible for the care and protection 
of the shipments from cold while in transit. 


ill. NATURE AND PROPRIETY OF EMBARGOES 


A. Necessity for Good Cause. 
1. General. 


Conditions which may justify the imposition of an embargo are 
necessarily numerous and varied. Those which make impossible the 
rendering of all service and in which there arises no question of the 
carrier’s negligence, such as floods and other acts of God, need little 
discussion. Many embargoes, however, are based on conditions for 
which the responsibility may be a matter of doubt, and result only in 
a partial stoppage of service. Despite this, the lawfulness of few em- 
bargoes has been challenged either before the Commission or the courts. 
For this reason the following discussion has been supplemented by a 
limited reference to proceedings involving excuses for delay. It is likely 


21 Blake Co. v. Milwaukee St. P. & S. Ste. M. Ry. Co., 32 |. C. C. 270. 
22 Powell-Myers Lumber Co. v. St. L.,. 1. M. & S. Ry. Co., 45 1. C. C. 594. 
“on 23 Compagnie Auxiliare v. Delaware, L.& W. R. Co., 77 |. C. C. @, 87 I. C. C. 


"24 Eagle Pass Lbr. Co. v. Galveston, H. & S.A. Ry. Co., 48 1. C. C. 693. 
25 Protection of Potato Shipments in Winter, 26 1. C. C. 681, 29 I. C. C. 504. 
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that a condition which would excuse delay would, if it became general, 
in most instances justify the laying of an embargo. 

f 
2. Congestion. 


In numerous proceedings cited in this paper, embargoes imposed 
because of congestion have been upheld. The congestion may occur not 
only on the main line or sidings of a carrier, but at terminals, ports, 
elevators, and other places of delivery. Considerable material relating 
to this matter will be found hereinafter in this chapter in the discussion 
of embargoes against particular shippers or consignees. Where the 
congestion is caused by a carrier’s negligence it is not a proper ground 
for an embargo.”® In the cited case, the carrier, after delivering some 
shipments which were not promptly unloaded by a consignee, laid an 
embargo on further shipments to the consignee because of congestion 
on the latter’s delivery track. This congestion was the result of a 
negligent delay of the delivering carrier in clearing the track of ship- 
ments which had been refused and ordered removed. During the period 
of the embargo shipments were tendered by the connecting carrier and 
refused, and the consequent delay resulted in their spoilage. The court 
held that the embargo was invalid as the congestion was the fault of 
the delivering carrier. 


3. Shortage of Equipment. 


There are no reported proceedings wherein the lawfulness of an 
embargo caused by a shortage of equipment was in issue. Car distribu- 
tion rules or practices invoked in time of car shortage, which are in effect 
partial embargoes, have been upheld quite generally. In matters of 
delay a carrier is excused upon a showing that the facilities it had 
available were sufficient to handle the usual volume of business with 
reasonable dispatch, and upon a showing that it made the best practic- 
able use of its means of transportation.?" 

Where some equipment is available the carrier must distribute it 
as equitably as possible, considering all the circumstances.2® The cases 
discussed in the succeeding sub-heading relating to unjust discrimination 
indicate that a carrier has some latitude in apportioning its equipment, 
and that it may give consideration to the character of the freight, its 
perishability, whether a necessity of life, and the like. In doing so it is 
probable an embargo against certain traffic might be necessary and would 
be upheld. 

In an early Commission proceeding”® the defendant issued a rule 
limiting its coal cars to mines having track connections with its road, 
the effect of which was to embargo the loading of coal from wagons at 
railroad sidings. The mines loading by tipple and by track connection 


, 150 N. W. 496. 





26 Berger-Crittenden Co. v. Chicago, M. & St. P 


R 
27 Southeastern By ress Co. v. Bowers, Inc., 109 ard W. (2d) 851; Ormsby v. 
Union Pac. R. Co., ed. 706. 


28 Riddle, Pn A ag v. New York, L. E. & W. R. Co., 1 1. C. C. 594, 603. 
29 Thompson v. Pennsylvania R. Co., 10 I. C. C. 640. 
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received less than their usual car supply during the ‘‘embargo’’ period. 
The Commission found that under the circumstances, attendant to the 
1902 anthracite coal strike, the defendant’s temporary rule confining 
its comparatively few available cars to mines generally in operation 
where quick loading could be accomplished, was calculated to hasten 
rather than retard the movement of coal for public use, and was not 
unreasonable or unjust.®° 

Many novel situations may be expected to arise in connection with 
the proper distribution of motor carrier equipment which in the case 
of many carriers consists of but a single vehicle.** 


4. Strikes. 


Embargoes arising out of strikes of harbor workers, tugboatmen, 
terminal employees, and the like have been before the Commission with- 
out challenge as to their lawfulness.*2 There are no reports in which 
the lawfulness of an embargo caused by a strike of a carrier’s own 
employees was in issue. As to delay caused by strikes or labor disputes, 
some cases follow a rule that delay during a peaceable strike of the 
earrier’s employees will not excuse it from its duty to transport with 
reasonable dispatch, but violent strikes or mob interference may con- 
stitute such an excuse.** But it has been held that a carrier was not 
responsible for delay because of a strike where it had exercised reason- 
able diligence and care in supplying itself with suitable and sufficient 
facilities and employees, and seeking to prevent the occurrence of the 
strike.“ Under certain circumstances a strike on the premises of the 
consignee may excuse a carrier’s failure to serve that consignee,®* but a 
refusal of certain common carriers to interchange freight with con- 
necting lines because the latter were on a so-called unfair list has been 
held unlawful.** 


5. Requirement of Law or Government Order. 


An embargo issued by a carrier in compliance with a law or Gov- 
ernment order would seem not to be open to question. A carrier is not 
required to transport where to do so would involve it in a violation of 
the law. Likewise, a carrier is obliged to honor and abide by embargoes 
laid by a Governmental agency in the exercise of its authority. Where 
a shipment was refused by a carrier because of an embargo declared 


80 A similar finding was made in Swaney v. Baltimore & O. R. Co., 49 1. C. C. 
345. For a summary of Service Orders of the Commission which required carriers 
to give certain preference to ben mines over wagon mines in time of car 
shortage see footnote 2 in Midland Valley R. Co. v. Barkley, 276 U. S. 482. 

81 See discussion in Chapter III. B. 6. 

82See National League of Commission Merchants v. Pennsylvania R. Co., 83 
L< a 723, and American Mfg. =o v. Director General, 77 1. C. C. 52. 

83 13 C. J. S. Carriers Sec. 20 

84 Warren v. Portland Terminal Co., 121 Me. 157, 116 A. 411. 

C C: ei Ward & Co.. Inc. v. Consolidated Freightways, Inc., 42 M. 
36 Planters Nut & Chocolate Co. v. American Transfer Co., 31 M. C. C. 719. 





12 I. C. C. PRACTITIONERS’ JOURNAL 





by the Federal Government against Wisconsin hay on account of a 
reported foot-and-mouth infection,** the Commission said: 


Federal embargoes are declared in the interest of the general public 
and must be observed. By observing them the carrier incurs no 
liability to the shipper whose goods are embargoed. 


Difficulty no doubt will be experienced with embargoes laid by car- 
riers in attempts to bring their operations into compliance with general 
conservation orders promulgated by the Office of Defense Transporta- 
tion. Under one such order, motor carriers generally are required to 
cut their mileage by a certain percentage. In determining where the 
required savings are to be made the carriers obviously will be faced with 
many fine problems of discrimination and preference. 


B. Unjust Discrimination and Undue Prejudice. 
1. Exceptions to Embargoes. 


As heretofore indicated, an embargo must not be unjustly dis- 
eriminatory or unduly prejudicial. Exceptions to embargoes making 
the latter inapplicable to certain freight or providing for precedence in 
handling are quite common and the commission and the courts have 
indicated their approval of such practice provided unjust discrimina- 
tion or undue preference or prejudice does not result. 

Where a shipper was excepted from the operation of a general 
embargo against grain shipments because prior to the embargo it had 
received fewer cars than its competitors and was being given ‘‘a chance 
to catch up,’’ the Commission found such action was ‘‘clearly unduly 
prejudicial to other shippers’’ who were held in strict observance of the 
embargo.*® And in considering an embargo placed by a defendant on 
shipments from connecting lines to points in the East,®® the Commission 
stated : 


Defendants probably had the right to give the bituminous coal 
freight the preference, and it was not improper that livestock, 
perishable freight, and materials and supplies for the railroad 
should be excepted from any embargoes imposed. * * * and in the 
forwarding of freight received from connecting lines, it was proper 
that cars should be forwarded as far as practicable in the order of 
their receipt so that there should be no unreasonable discrimination 
or preference which might be avoided. 


The United States Supreme Court has used the following lan- 
guage :*° 





87 Union Hay Co. v. Chicago, St. P.. M. & O. Ry. Co., 45 1. C. C. 597. 
‘“ on ill & Elevator Co. v. Director General, 61 1.C.C 192, O1.C 
89S. S. Daish & Sons v. Cleveland, A. & C. Ry. Co., 9 1. C. C. 513, 520. 
40 Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U.S. 121. 
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The law exacts only what is reasonable from such carriers [i.e., car- 
riers who had more business than they could transport], but, at the 
same time, requires that they should be equally reasonable in the 
treatment of their patrons. In case of car shortage occasioned by 
unexpected demands, they are bound to treat shippers fairly, if not 
identically. In determining how the inadequate supply shall be 
distributed, it might be necessary to consider the character of the 
freight tendered—whether perishable or staple, and whether a 
necessity of life, needed in crowded cities and the like. 


Rule 5 of the Embargo Regulations of the Association of American 
Railroads, reproduced in part in the appendix, requires uniformity in 
exemptions, and provides that every exemption shall include, insofar as 
practicable, certain listed commodities and in the order named. 


2. Modified Embargoes—Permits. 


The right of a common carrier to establish a modified embargo under 
which certain types of traffic are given priority under a permit system 
is well recognized. An embargo against the movement of eastbound 
carload domestic freight for station or lighterage delivery in New York 
Harbor except that for which a permit has been obtained has been 
approved ; and a refusal to issue permits for lighterage delivery except on 
perishable freight, coal, and freight consigned to Government officials 
has been upheld. A condition in a permit which required consignees 
who had formerly received shipments from railroad lighters to desig- 
nate a specific station in Brooklyn at which they would receive the 
shipments was found not unlawful even though the tariff provided for 
free lighterage and the consignees were put to the expense of procuring 
private lighterage.*! 

A practice of accepting shipments of grain in bulk, for export, only 
upon satisfactory assurance that arrangements for their immediate ex- 
portation have been made is not inherently unlawful provided the use 
made of the transportation permits is adequately policed and safe- 
guarded to prevent undue preference and prejudice,** A permit system 
under which shippers were required to present permits issued to con- 
signees by a carrier’s agent at a destination point based upon the size 
of their business during a certain period selected by the carrier was 
found unreasonable, unjustly discriminatory, and unduly preferential. 
A permit system, however, providing for the allocation of cars to coal 
mines based on their output and capacity is not unlawful.“* The dis- 
tinction in these two types of permit appears to be that coal car allot- 
ments are based on the capacities of the mines, a factor which is defi- 
nitely ascertainable and not subject to frequent variation; while the 
volume of business of competing mercantile establishments during any 
period is subject to variations not connected with their capacity to in- 


41 American Mfg. Co. v. Director General, 77 1. C. C. 52. 
42 Baltimore Chamber of Commerce v. Baltimore & O. R. Co 61.c. 6. @ 
43 New York Hay Exc. Assn. v. New York Central R. Co., 43 1. C. C. 281. 

44 Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121. 
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crease their volume, and a limitation based on volume for a particular 
period would be a restriction on the development of one shipper in 
competition with another, depending upon the period chosen. 


3. Specific Commodities. 


Whether an embargo against specific commodities is unduly prejudi- 
cial is a question of fact determinable only upon consideration of all the 
facts, circumstances, and conditions in a particular case. The Com- 
mission has found that an embargo on various commodities, including 
fuller’s earth, was lawful although there was no accumulation of that 
commodity, the embargo being caused by an excessive accumulation of 
other freight.*° The continuation, after an embargo on all other com- 
modities had been lifted, of an embargo on lumber necessitated by the 
existence of a strike of harbor workers and an added difficulty of hand- 
ling lumber which unduly delayed lighters, was found not unreasonable 
or unduly prejudicial.*® Several cases hereinafter discussed involve 
embargoes on specific commodities in which the legality of the embargo 
was not challenged or passed upon by the Commission. 


4. Particular Shippers or Consignees. 


An embargo on shipments consigned to a particular consignee 
because of congestion at its siding due to its inability to unload was 
upheld in Brooklyn Cooperage Co. v. Illinois Central. R. Co., 22 I. C. C. 
358, wherein demurrage charges accruing while cars were held by con- 
necting carriers awaiting acceptance by the embargoing delivering car- 
rier were found not unreasonable. And in American Wholesale Lum- 
ber Assn. v. Director General, 66 I. C. C. 393, the Commission in con- 
sidering the reasonableness of a penalty charge for the detention of 
ears of lumber stated : 


If a shipper habitually delays cars for unloading at destination the 
carriers may place an embargo against freight consigned to him 
and thus prevent further detention of equipment; if the shipper 
habitually delays loading cars the carrier may refuse further sup- 
ply and thus prevent detention and accumulation of cars at the 
loading point. 


No issue of the lawfulness of an embargo was before the Commis- 
sion in this proceeding, and no cases were cited in support of these find- 
ings. 

The contrary was held in two North Carolina cases decided con- 
currently. In the first of these cases, Garrison v. Southern Ry. Co., 
64 8. E. 578, the shipper was permitted to load a car but the carrier 
refused to receive it for shipment or to issue a bill of lading for it upon 
the ground that an embargo had been placed upon shipments to con- 
signee who by failing to unload cars contributed to the congestion in 


45 Prudential Oil Corp. v. Merchants & Miners Trans. ~ 43 1.C. C. 696. 
46 American Mfg. Co. v. Director General, 77 1. C. C. 








Co., | 
cusec 
notifi 
shipr 
orde1 
point 
reliey 
comn 
of al 
that 
of di 


conti 
diser 
308, 
ment 
stati 
not ¢ 
ment 
unla 
the « 
be a 
patr 


be e& 
from 
the « 
prev 


miss: 
Roge 
howe 
to tl 
The 











lar 





OCTOBER, 1943 15 








the carrier’s yards and tracks. The court stated that the carrier was 
refusing to discharge its duty to: the consignor because the consignee 
refused to discharge its duty to the carrier, and this it could not do. 
The court further stated that a carrier has no right to issue an embargo 
on individual shippers, and that if shippers cause congestion by failing 
to unload cars, the remedy is in penalties for excessive detention. 

In the other case, Wampum Cotton Mills v. Carolina & N. W. Ry. 
Co., 64 S. E. 588, the court held that the initial carrier could not be ex- 
eused from its duty to accept a shipment merely because it had been 
notified of an embargo placed by the connecting delivering carrier on 
shipments to the consignee. The court pointed out that if, by simply 
ordering an embargo against one of its customers at the destination 
point, the delivering carrier could paralyze all connecting roads and 
relieve them from the duty to receive shipments to such person, the 
common law would fail, and one company could destroy the business 
of any person by ordering an embargo and notifying all other roads 
that it would not receive freight for the person selected as the subject 
of discrimination.** 

An embargo against an individual consignee by a carrier which 
continued to serve competing consignees was condemned as an unlawful 
discrimination in Rogers & Co. v. Philadelphia & R. Ry. Co., 12 I. C. C. 
308, wherein defendant issued a special embargo on complainant’s ship- 
ments of hay and straw consigned to a team track at one of defendant’s 
stations in Philadelphia, because of a general congestion at that track 
not attributable to complainant alone, while competitors received ship- 
ments. The Commission stated that such an embargo constituted an 
unlawful discrimination against complainant, and pointed out that if 
the exercise of such a power were to be at all tolerated, carriers would 
be able to issue sentences of commercial death against some of their 
patrons, while continuing to serve others. 

A common carrier, however, may without imposing an embargo, 
be excused from its duty to receive or transport goods for shipment 
from or to a particular shipper or consignee when circumstances beyond 
the carrier’s control, such as a strike at the shipper’s plant, physically 
prevent it from performing the service.** 

It will be seen that in the Brooklyn Cooperage Co. Case the Com- 
mission upheld an embargo against an individual shipper, while in the 
Rogers & Co. Case it apparently took the opposite view. In the latter, 
however, the congestion causing the embargo was not solely attributable 
to the consignee embargoed, hence the embargo was obviously unfair. 
The North Carolina cases cited declare an embargo against a single 
shipper or consignee unlawful per se, announcing the flat doctrine that 
no such embargo is justifiable. It is doubtful whether they state the 
law applicable generally. An examination of lists of embargoes by rail 
carriers indicates the practice of embargoing individual consignees is 





47 See discussion of this case in Chapter III, F. 
48 Montgomery Ward & Co., Inc. v. Consolidated Freightways, Inc., 42 M. 
C. C. 225, and cases cited therein. 
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wide-spread and the absence of Commission or court cases relating 
thereto indicates no challenge by the individuals affected.* 

In the final analysis there appears to be no sound reason why em- 
bargoes laid against shipments consigned to an individual should be 
considered inherently unlawful provided always they are laid for good 
and sufficient cause. It is no more improper for a carrier to embargo 
a certain shipper because its facilities are congested than it is to em- 
bargo a town or section of a town having congested facilities. The car- 
rier may take drastic steps to protect its line against congestion which if 
neglected might paralyze the movement of all freight. In doing so it 
is proper for it to take continuing action to assure that its lines will re- 
main open rather than to wait until the congestion has actually tied 
up its facilities. If then the action or non-action of one consignee is 
threatening to cause congestion of the carrier’s facilities it has power 
to take steps to avert a general tie up. In a choice between an embargo 
of one consignee or of an entire section in which that consignee is lo- 
cated, it is unfair to embargo an entire town or section because of the 
fault of an individual.°° The embargo of the individual is the logical 
remedy. 

In the Garrison Case, supra, it was stated that a penalty charge 
is the proper remedy for an excessive detention of cars. Similar pen- 
alty charges in periods of car shortage were upheld in American Whole- 
sale Lbr. Assn. v. Dirctor General, 66 I. C. C. 393. These holdings, how- 
ever, do not foreclose the use of embargoes to overcome excessive deten- 
tion of cars. Penalty charges might well prove to be inadequate to 
relieve congestion, and as they require a tariff provision, they are more 
unwieldy than an embargo. The latter may be laid or lifted im- 
mediately as congestion or accumulation grows or recedes. By the time 
a penalty charge could be established the situation might be relieved. 

There is some question whether an embargo is properly invoked 
for delay in unloading which results in an accumulation of cars at a 
consignee’s premises which does not congest the carrier’s public facili- 
ties but does tie up cars badly needed elsewhere. There are no re- 
ported cases in which the question was in issue. Strong argument could 
be made that there is no appreciable difference between a consignee 
congesting the carrier’s public tracks and depriving others of service, 
and a consignee tying up unreasonable amounts of rolling stock with the 
same results. 

The right to lay embargoes against individual shippers, more so 
perhaps than some other rights of carriers, is subject to abuse, but 
where properly used by carriers to keep their facilities available to 
serve the greatest number of the public to the greatest advantage, there 
is no reason for its condemnation. 





ae this connection see Rule | of the rail regulations reproduced in the 
appendix. 

50 Similar reasoning was used in Montgomery Ward & Co. Inc. v. Consolidated 
Freightways, Inc., 42 M. C. C. 225, in discussing the right of carriers to refuse to 
serve a strike-bound plant when to do so would probably have resulted in bringing 
their entire operations to a standstill; and see preceding discussion under Shortage 
of Equipment, Chapter III, A, 3. 
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5. Carloads and Less Than Carloads. 


Several proceedings involving embargoes directed against carload 
traffic only have been before the Commission without question being 
raised as to their validity." There are no reported cases involving 
embargoes applicable solely to less-than-carload traffic. 

The question of the lawfulness of embargoing one type of freight 
while accepting another is, of course, one of fact determinable only 
from a consideration of all the cireumstances. The differences in hand- 
ling accorded each type, the available equipment, the tendency to in- 
crease congestion, and all like circumstances, are pertinent factors to 
consider in such a determination. 


6. Particular Points or Localities. 


There are many cases and proceedings cited in this paper uphold- 
ing embargoes against specific cities or ports on account of congestion. 
None was found where the cause was a shortage of equipment. Whether 
in the latter instances it would be reasonable for a carrier to cut off 
from service certain localities while continuing to serve others, is pri- 
marily one of fact. Rail carriers usually handle such situations by 
means of ear distribution rules. 

Motor carriers, many of whom have only very limited amounts of 
equipment in normal times, may find in times of heavy movement a 
strong temptation to embargo in whole or in part service to small in- 
termediate or off-route points while continuing to serve their termini. 
In some instances where because of the nature of the commodities car- 
ried the suspension of service would be of little public concern and 
the service would involve a tying up of scarce equipment not commen- 
surate with the amount of freight transported to or from the points, it 
is probable such an embargo would be held justifiable. Where, how- 
ever, the carrier handles a variety of commodities including those es- 
sential to the life of a community, transportation, at least of the essen- 
tial commodities, should be maintained with substantial equality to all 
points which the carrier is authorized to serve unless there is a greater 
need at the termini and adequate service at the intermediate and off- 
route points is maintained by other carriers differently situated. 


C. Government Shipments. 
Section 6(8) of the act provides: 


That in time of war or threatened war preference and precedence 
shall, upon demand of the President of the United States, be given 
over all other traffic for the transportation of troops and material 
of war, and carriers shall adopt every means within their control 
to facilitate and expedite the military traffic. And in time of peace 





51 See, for example, Pacific Lbr. Co. v. Northwestern Pac. R. Co., 243 1. C. C. 
689, and cases cited under the discussion of carload versus less-than-carload rates 
in Chapter IV, D, 3. 
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shipments consigned to agents of the United States for its use 
shall be delivered by the carriers as promptly as possible and with- 
out regard to any embargo that may have been declared, and no 
such embargo shall apply to shipments so consigned. 


Although this language is duplicated in U. S. Code, t. 10, sec. 1362, 
it is applicable to carriers subject to part I of the act only, the Code 
referring to part I for definitions of words contained in the provision. 
There is no similar provision applicable to carriers subject to parts II, 
ITI, and IV. 

It will be seen that in time of peace rail carriers must except Gov- 
ernment shipments from any embargo issued. In time of war, while 
there is no such direct prohibition, it is required that preference be 
given war movements, upon demand of the President of the United 
States, and that carriers adopt every means within their control to ex- 
pedite the military traffic. The wording of the provision indicates that 
this latter expedition must be given even in the absence of any demand. 
The effect of the inclusive language seems to preclude rail carriers from 
embargoing military traffic in time of war so long as they continue to 
handle any traffic at all between the points involved. 

Other carriers subject to the act are not prohibited from embar- 
going Government shipments in time of peace or war, nor are they un- 
der any direct statutory compulsion with respect to war movements 
and military traffic as are rail carriers. All carriers subject to the act, 
except water carriers subject to part III, are, however, at present sub- 
ject to the Commission’s emergency powers®? whereby it may give di- 
rections for preference and precedence, and in time of war or threatened 
war upon certification of the President it must give such directions. 

By the terms of the Executive Order creating the Office of De- 
fense Transportation, that agency has been authorized to exercise the 
powers of the President referred to above.™ 


D. Connecting Carriers. 


In an early proceeding, S. 8S. Daish & Sons v. Cleveland, A. & C. 
Ry. Co., 9 I. C. C. 513, 520, the Baltimore & Ohio Railroad because of 
congestion on its main line had placed an embargo on all freight from 
connecting carriers except livestock, perishables, and supplies for the 
operation of its line. The railroad ‘‘undertook, as far as possible, to 
earry freight originating on its own lines and in its own yards, in 
preference to that offered by its connections, and, therefore, no embargo 
was placed on such traffic.’’ A shipment of hay reaching the B. & O. 
from a connecting carrier was held up, and the shipper alleged unjust 
discrimination. The Commission found that there was nothing im- 
proper in excepting certain commodities from the embargo, and that 





52Section 1(15). This section is made applicable to motor carriers, effective 
until December 31, 1944, by sec. 204(c), and to freight forwarders by sec. 420. There 
is no comparable provision covering water carriers subject to part III. 

53 Executive Order No. 8989, Sec. 3e. 
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since the carrier maintained the embargo against all connecting line 
traffic, allowing only a few shipments to move through when conditions 
permitted, and substantially all those in the order of their receipt, there 
was no unjust discrimination or undue preference or prejudice. No 
point was made that the preference of local freight over through freight 
was improper, and the Commission did not discuss the facts from that 
angle. 

The Daish Case was decided in 1903, prior to the amendments of 
1906 and 1910 which considerably expanded the duties of carriers and 
the powers of the Commission, requiring rail carriers, among other 
things, to establish through routes, to provide reasonable facilities for 
operating such routes, and to make reasonable rules and regulations 
with respect to their operation. In Missouri & Illinois Coal Co. v. Illi- 
nois Central R. Co., 22 I. C. C. 39, decided in 1911, it was held that an 
embargo against shipments of coal over connecting lines because of 
their failure to return coal cars promptly is not in consonance with the 
service which rail carriers constituting a through route are required by 
law to give, and is unlawful. In so holding, the Commission stressed 
the changed position of rail carriers after the amendments of 1906 and 
1910, and put aside its former holding that a carrier’s first and para- 
mount legal duty to the shipping public is to make its entire freight 
equipment do its utmost in serving the shippers along its own line, 
stating : 


There can be little doubt as to the duty of the carriers under the 
present act. The commerce of the country is regarded as national, 
not local, and the railroads are required to serve the routes which 
they have established, or which they may have been required to 
establish, in connection with other carriers, without respect to the 
fact that this may carry their equipment beyond their own lines. 


The Illinois Central sought to protect ‘‘its own people’’ [shippers 
on its line], but in the contemplation of the law there is no such 
thing as local traffic which enjoys rights superior to through traf- 
fic. There can be no discrimination or preference in favor of the 
Tllinois coal buyer as against the Missouri buyer, although one may 
be local to the Illinois Central and the other may be on the line of 
a connecting carrier. 


A similar finding was made in Colorado Coal Traffic Assn. v. 
Colorado & 8. Ry. Co., 24 I. C. C. 618. 

Despite this sweeping language, however, the Commission as late as 
1923 did not question the lawfulness of an embargo on through freight, 
while local freight continued to move, when the situation was before it 
in two proceedings.™ 





. Co., 123 1. C. C. 197, and Congdon 
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In view of the apparent conflict in this matter, it is not possible to 
make any definite statement based on precedent. Under the act, all 
common carriers are forbidden to subject any ‘‘person, * * * locality, 
* * * territory, or description of traffic to any unjust discrimination or 
any undue or unreasonable prejudice or disadvantage in any respect 
whatsoever.’’ It is true this prohibition carries a proviso stating that 
it shall not apply to discrimination, prejudice, or disadvantage to the 
traffic of any other carrier of whatever description. Disadvantage to 
the traffic of other carriers, however, is not necessarily the only result 
of a refusal to transport through traffic. As indicated in the Missouri 
& Illinois decision quoted above, such a refusal may well result in un- 
just discrimination or undue preference in favor of the local shipper 
as against the shipper on a connecting line. 

In the absence of conditions or circumstances affecting joint-line and 
not local freight, the undue prejudice of the one to the undue preference 
of the other ordinarily would be improper. Where, for example, con- 
necting carrier service is not available for some reason beyond the in- 
itial carrier’s control, as discussed in sub-heading F of this chapter, or 
where there is a lack of switching facilities necessary in handling through 
freight, the initial carrier may be justified in embargoing such traffic 
and continuing to handle local traffic. But where the carrier finds that 
its equipment or facilities are not sufficient for both, or that congestion 
requires a decrease in the over-all volume of traffic, it may not eliminate 
arbitrarily the transportation of through freight. 

Some question may arise in this regard with respect to motor 
carriers of property who, unlike rail and water carriers, are not re- 
quired to establish through routes. There is no reason for any different 
attitude where such carriers have voluntarily established through 
routes. Until such through rates are effectively canceled, the carriers 
are holding out to transport both local and through freight, and under 
the statute it is their duty not to discriminate unreasonably between 
the two. The notice of embargo itself is not sufficient to constitute a 
cancelation of the through route. Where the through route is evidenced 
by joint rates or other tariff publication, statutory notice of 30 days, or 
less if permitted by the Commission, is requisite, and such cancelation is 
subject to the Commission’s power of suspension.*> Where the through 
route is based only on an established practice of the carriers, and com- 
bination rates are used, the answer is equally clear. Just what con- 
stitutes a cancelation of such a through route is a matter of consider- 
able doubt, but it is clear that the usual notice of embargo, being but 
a notice of the carrier’s temporary inability to transport, and often af- 
fecting only certain commodities, would not have that effect. 

Another question arises as to whether a carrier faced with the ne- 
cessity of curtailing through shipments may embargo all through freight 
moving over one of its connecting carriers and continue to handle all 
freight moving over the others. Rail and water carriers are precluded 
from so acting by the provisions of sections 3(4) and 305(d) of the act 





55 See Administrative Ruling No. 8 of the Bureau of Motor Carriers which 
so holds. 
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which require them to afford equal facilities for the interchange of traffic 
between their lines and connecting lines, and forbid them to prejudice 
unduly any connecting line in the distribution of traffic that is not 
specifically routed by the shipper. There is no similar requirement or 
prohibition in the act applicable to motor carriers. Since carriers are 
not forbidden to discriminate against the traffic of other carriers, and 
motor carriers are not required to maintain through routes, there ap- 
pears at first glance to be no objection to such an embargo by motor 
carriers. On the other hand, as was stated in the foregoing, an embargo 
is not an appropriate means of canceling a through route, and until the 
route is closed the carrier must accord shipments over that route treat- 
ment substantially equal to that accorded its other traffic, through and 
local. The question is not one of unjust discrimination against con- 
necting carriers but of unjust discrimination among shippers. Then 
too, it was held in cases previously mentioned in sub-heading B of this 
chapter that when a carrier finds it cannot haul all traffic tendered it 
must exercise its judgment as to what shall be accepted and consider 
the character of the freight, the need for certain commodities at the 
destination, and the like. Flat rejection of all the freight of one carrier 
would not be in keeping with that duty. Such a practice in laying em- 
bargoes is charged with possibilities of unjust discrimination and undue 
preference between shippers, points, and traffic. Only in a narrow case 
could an embargo of this kind meet the objections outlined and be 
proper. 


E. Consignee’s Convenience. 


The duty of rail carriers under section 1(4) of the act®* to provide 
and furnish transportation upon reasonable request is positive and must 
be kept clear from agreements with others than the shippers which in 
effect stipulation for its violation.5* In the city case, the railway com- 
pany at the request of a paper mill consignee at Menasha, Wis., notified 
railway company agents in Wisconsin and Michigan to discontinue to 
furnish equipment to load shipments for the paper company. This ar- 
rangement, called an ‘‘embargo’’ lasted about nine months, and was 
raised from time to time as to a certain number of cars at the paper mill’s 
request. The so-called embargo was lifted without notice to the paper 
company, shipments arrived in great numbers which the paper com- 
pany accepted but was unable to unload within the free time allowed, 
and demurrage was charged. The defense interposed to the demurrage 
charges was the existence of the so-called embargo. The court held that 
the latter violated the provisions of the act requiring railway companies 
to provide and furnish transportation upon reasonable request therefor, 
and such an embargo could be removed by the railway company with- 
out notice to the paper company, although the removal of the embargo 





56 For similar requirements applicable to other carriers subject to the act see 
Chapter V—Jurisdiction. 
57 Menasha Paper Co. v. Chicago & N. W. Ry. Co., 241 U. S. 55. 
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produced a congestion of cars beyond the ability of the consignee to 
handle on its sidetrack in the usual way. The court pointed out that 
the paper mill could have notified the shippers not to send the shipments 
and that it could not be protected from their receipt nor relieved from 
the obligation of their receipt by an agreement with the railway com- 
pany against the duty which the law devolved upon the latter. 

The findings of the Commission in a similar proceeding are to the 
same effect.°* Therein the delivering carrier issued a so-called embargo 
on cotton seed consigned to complainant upon the latter’s plant be- 
coming congested and after consultation with it as to its ability to 
handle further shipments. Complainant acceded to the embargo. Ship- 
ments were moved subsequent to the laying of the embargo and reached 
the destination point over the line of another carrier which had imposed 
an embargo following that of the delivering carrier. The line-haul 
carrier tendered the shipments to the delivering carrier for switching, 
which the latter refused to perform, whereupon the line-haul carrier 
notified the complainant of the arrival of the cars. The cars were found 
to have been constructively placed for delivery and demurrage charges 
were found applicable, following Menasha Paper Co. v.. Chicago & N. 
W. Ry. Co., supra. A different aspect of the same problem was involved 
in a later proceeding®® in which the consignee interposed the defense 
against demurrage charges on an accumulation of inbound carloads that 
its storage capacity was exhausted because of its inability to ship out- 
bound to certain destinations which were embargoed by the same car- 
rier. The validity of the embargo was not questioned. In holding the 
demurrage charges not unreasonable the Commission stated that the 
complainant might have stopped the cars from arriving. 


F. Refusal of Initial Carrier to Accept Because of Connecting 
Carrier’s Embargo. 


Few cases bear directly on the right of an initial carrier to declare 
an embargo or refuse a shipment for transportation because of an em- 
bargo declared by its connections. It has been held that when connect- 
ing carriers serving a point of destination have declared an embargo on 
all kinds of freight to that point during a switchmen’s strike, and have 
notified the initial line that no freight would be received from it con- 
signed to the embargoed point until the embargo was lifted, the initial 
earrier is excused from receiving a shipment of livestock consigned to 
the embargoed point on the ground that it could not make prompt and 
expeditious delivery because of conditions over which it had no con- 
trol® It does not appear that the initial carrier in that case had de- 
elared an embargo. A special circumstance therein is that the shipment 
was livestock on which extra care must be taken to meet connections 
because of the feeding and watering requirements imposed by statute 


58 Newton Oil Mill v. Director General, 74 1. C. C. 113. 
59 Big Diamond Mills Co. v. Chicago G. W. R. Co., 92 1. C. C. 709. 
60 Gage v. Arkansas Cent. R. Co., 254 S. W. 665, 160 Ark. 402. 
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and the need for expedition. The right of an initial line to declare 
an embargo because of embargoes declared by its connections has been 
upheld by the Commission.“ In that proceeding the facts were that an 
initial carrier’s only outlets were in connection with certain trunk 
line carriers which had declared embargoes because of a strike, and 
although there was no strike or suspension of business on the initial 
earrier’s line, it issued a general embargo to continue until its connec- 
tions could accept freight. During the embargo period a shipper with 
full knowledge of the situation ordered and loaded cars which the 
initial line moved to its hold tracks and on which no bills of lading were 
issued until the cars could, and did, move. The collection of demur- 
rage charges for the period between placing the cars for loading and 
their forwarding was found not unreasonable. 

As to intrastate traffic, however, it has been held that the initial 
carrier may not lawfully refuse a shipment because of an embargo by 
the delivering carrier against the consignee. Wampum Cotton Mills v. 
Carolina & N. W. Ry. Co., 64 S. E. 588, (North Carolina). In that case 
the court stated that it was clearly the duty of the defendant to comply 
with the North Carolina statute under consideration and with the 
common law by receiving the shipment tendered and throwing upon 
the connecting carrier the responsibility for failing to perform its duty 
at the interchange point; and that the fact that the latter carrier main- 
tained an embargo upon shipments to the consignee could not excuse 
the defendant from discharging its duty at the origin point. It should 
be observed, however, that the court was clearly of the opinion that the 
embargo by the connecting line against an individual consignee was un- 
lawful, and that the North Carolina courts do not treat the issuance 
of a through bill of lading as amounting to a contract for through 
transportation. 

The receipt and movement of shipments in interstate commerce, 
however, are governed by the Carmack and Cummins amendments. 
These amendments are in derogation of the common law doctrine, by 
which a common earrier’s liability is restricted to loss or damage on its 
own line, and insofar as initial carriers transporting interstate ship- 
ments are concerned, abrogates that doctrine. The effect of the amend- 
ments is to make the connecting carrier the agent of the initial carrier, 
the same as if the initial carrier had contracted for through carriage to 
the point of destination.** The liability of the initial carrier is for 
every kind of positive misconduct of the connecting carrier affecting 
the property, and for its negligence and lack of care or effort.** The 
initial carrier, therefore, cannot limit its liability to injuries occurring 
on its own line in the transportation of through shipments in inter- 
state commerce or to adjacent foreign countries, and while the initial 


61 United Paperboard Co. v. Morristown & E. R. Co., 80 1. C. C. 640. 

62 Interstate Commerce Act, sec. 20(11) rail carriers; made applicable to motor 
carriers, sec. 219; and to forwarders, sec. 413. 

63 Atlantic Coast Line R. Co. v. Riverside Mills, 219 U. S. 186; Missouri K. & 
T. Ry. Co. v. Ward, 244 U. S. 383. 
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earrier is not liable for delay where the goods have been handled with 
reasonable dispatch, independently of any contract for through trans- 
portation, such carrier is liable for any unreasonable delay occurring 
on a connecting line in the case of interstate shipments. Thus, where 
a connecting carrier refused to deliver an interstate shipment of sheep 
from Missouri at Chicago, because the stockyards there had issued an 
embargo against Missouri sheep on account of a rumor of foot-and-mouth 
disease, which embargo was not a legal quarantine in the sense of being 
ordered by the Government, the initial carrier was liable technically 
for the delay.*® Even though there is no physical damage to the goods 
carried, there is a damage or injury to the goods themselves by delay 
in transportation where it is shown that the delay has caused the goods 
to depreciate in value in the market of their destination.® 

It will thus be seen that under the Interstate Commerce Act the 
relation of principal and agent is created between the initial carrier 
and its connections for through transportation and, accordingly, an 
embargo by a connecting line would be the act of an agent which would 
in turn become the act of the initial carrier as principal. The initial 
earrier is, therefore, justified in refusing to accept a shipment because 
the embargo of the connecting line is in effect the embargo of the initial 
earrier. Likewise the initial carrier may embargo traffic covered by the 
connecting line embargo, basing its action solely on that embargo. 

The duty of a connecting carrier to receive and transport goods 
is similar to that of an initial carrier. 


IV. ACCEPTANCE AND MOVEMENT OF FREIGHT DURING EMBARGO 


A. Shipments Accepted Prior to Effective Date of Embargo. 


Embargoes generally are directed against the further acceptance 
of freight and hence imply, and sometimes definitely state, that they 
do not affect shipments already accepted for transportation. There are 
no cases or reports on the matter, but it is doubtful whether a provision 
in an embargo notice purporting to make it applicable to the further 
movement of shipments already accepted for transportation would have 
any legal effect. Once having accepted a shipment it is the duty of a 
carrier to transport it with reasonable dispatch, and it is not liable for 
delay not due to its negligence. Its duty and liability in this respect are 
fixed with the acceptance of the freight for transportation, and cannot 
be altered by the laying of an embargo. If the conditions which impel 
the issuance of the embargo operate also to delay the accepted shipment, 
and that, delay is not brought about by the carrier’s negligence, it is ex- 
cused. Its position, however, is not affected one way or the other by the 
issuance of an embargo. Inability or refusal to enter into a transpor- 
tation contract, and failure to carry out one already entered into are 


85 Miller v. Quincy, O. & K. C. R. Co., 225 S. W. 116, 205 Mo. App. 463. 
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similar but still distinct situations. It might well be that refusal to 
accept shipments under given conditions is justifiable, while failure for 
the same reason to complete the movement of shipments already ac- 
cepted constitutes unreasonable delay.** For these reasons it is proper 
to say that an embargo as such is not applicable to shipments already 
accepted for transportation. 

The same may be said with regard to the application of connecting 
line embargoes to through shipments accepted for transportation by 
the initial carrier prior to the effective date of the embargo. When a 
carrier embargoes through freight from its connections and notice to 
that effect is given to the latter, the through route is suspended tem- 
porarily, and the carrier may refuse to receive further through ship- 
ments from such carriers. But when it is physically possible for the 
carrier to receive and transport shipments which the initial carrier, de- 
pending upon the through arrangement, accepted prior to the effective 
date of the embargo, it is clearly its duty to do so. This duty is re- 
flected in Rules 7 and 17 of the embargo instructions of the Association 
of American Railroads reproduced in part in the appendix. 


B. Shipments Accepted During Embargo Period. 
1. Effect on Carrier. 


A earrier is responsible for delay due to its negligence in failing 
to inform a shipper at the time a shipment is tendered of effective em- 
bargoes on its own or connecting lines. The general law is that where 
goods are tendered for transportation the carrier is bound to inform 
the shipper of any cause likely to delay transportation, which cause is 
within its knowledge, or within its fair and reasonable means of knowl- 
edge, and not within the knowledge of the shipper; and if it fails in 
its duty in this respect, a delay in the transportation of the goods will 
not be excused, and that too irrespective of the cause.** A carrier’s 
knowledge of its own embargoes may be presumed. An initial carrier 
which issues a through bill of lading is also charged with notice of em- 
bargoes on connecting lines.*® The acceptance of a shipment for trans- 
portation when an embargo is in effect, constitutes a waiver of the 
embargo. If, therefore, a carrier accepts freight for transportation with- 
out notifying the shipper of effective embargoes, it is estopped from 
claiming the operation of such embargoes as a defense for its failure to 
carry out the transportation contract.” 

Likewise, a carrier is liable for delay where it informs the shipper 
of a connecting carrier’s embargo but nevertheless accepts a shipment 
for transportation without specifically incorporating into the terms of 
the contract of carriage that the shipment is accepted at the shipper’s 


87 See Meany & Saisselin v. Erie R. Co., 173 N. Y. S. 96. 
. ae C. J. §. Carriers section 199; Meany & Saisselin v. Erie R. Co., 173 N. 
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risk of delay. It is more reasonable, in the eyes of the courts, to con- 
clude that the carrier by its acceptance of the freight recedes from its 
position than that the consignor agrees to relieve the carrier.” 

What has been said in the foregoing should not be construed to 
mean that a carrier who inadvertently accepts a shipment against which 
an embargo is in effect must or should allow the shipment to move to 
destination if that is physically possible. Though, as pointed out else- 
where in this paper, carriers may waive embargoes or they may accept 
certain commodities while retaining an embargo on others, this may be 
done only when there would be involved no unlawful discrimination or 
preference. Where forwarding such a mistakenly-accepted shipment 
would involve such discrimination or preference, it appears that the 
earrier should ask instructions of the shipper and proceed as in ordi- 
nary instances where carrying out of the transportation contract is 
found impossible,7* even though this might result in delay for which the 
carrier would be responsible in damages as a result of its negligence in 
accepting the shipment. The shipper, however, is obliged to abate in- 
sofar as it is able any damages brought about by the carrier’s negligent 
acceptance of the shipment.” 


2. Reconsignment and Demurrage. 


In Reconsignment Case, 47 I. C. C. 590, 634, the Commission ruled 
that carriers may provide in their tariffs that they will not reconsign 
to an embargoed point, in which event the responsibility for detention 
at a reconsignment point of a shipment ordered reconsigned to an em- 
bargoed point rests upon the shipper, who, under the published tariffs. 
assumes the responsibility for the detention when the shipment leaves 
point of origin.** And that where the carrier publishes such a provis- 
ion in its tariff, the shipper must either resort to a service that the 
carrier does hold itself out to perform, such as reconsignment to a point 
not embargoed, or must hold the car at the expense of demurrage, a 
possibility which he assumed under the published tariffs when the car 
left the point of origin.» The Commission was careful to point out 
that its approval of the rule did not carry with it an endorsement of 
any embargo and that if an embargo could not be justified a refusal to 
reconsign likewise could not be justified. A later proceeding” involved 
a carload of lumber which arrived in Detroit subject to a diversion order 
received enroute to deliver it to a new consignee located on lines of the 
Grand Trunk railroad. An embargo was in effect on the latter line but 
complainant insisted on the specified delivery; the car was detained un- 


1 Chesapeake & O. Ry. Co. v. O'Gara, King, & Co., 139 S. W. 803. 
2 Compare Cleveland Cooperage Co. v. Director General, 57 1. C. C. 423. 
™8 Krauss Bros. Lumber Co. v. Illinois Central R. Co., 96 1. C. C. 760. 
1 Rule applied in Brakton v. Central of G. Ry. Co., 51 1. C. C. 459; Wood v. 
~~ bg 9 P.& N. R. Co., 53 |. C. C. 183; and Skilton v. Director General, 56 
7 Rule applied in Sellen v. Lebigh Valley R. Co., 55 1. C. C. 117. 
16 Milne Lbr. Co. v. Illinois Central R. Co., 156 1. C. C. 287. 
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til the embargo was lifted and the demurrage charges collected for the 
detention were found applicable under the reconsignment rule which 
provided that orders for diversion or reconsignment will not be ac- 
cepted at or to a station against which an embargo is in force. The 
Commission stated that under the rule defendant did not hold itself 
out to perform a diversion or reconsignment to an embargoed point, 
citing Reconsignment Case, supra, and that as complainant insisted on 
the specified delivery the detention arose because of an embargo of 
which complainant had due notice and it could have avoided or abated 
the detention. It should be noted that the due notice of embargo re- 
ferred to is that given when the shipper orders reconsignment. There 
is no duty on the carrier to give such notice prior to that time since 
until reconsignment is ordered it has no knowledge of the ultimate des- 
tination. 

Prior to the Reconsignment Case the standard reconsignment rules 
of the rail carriers did not deny a right of reconsignment to embargoed 
points and the Commission found in such circumstances that when cars 
were detained at a reconsignment point after reconsignment to an em- 
bargoed point that such a detention because of the embargo was not by 
or for the shipper and therefore not subject to demurrage charges."® 
The findings in the proceedings cited in the footnote do not show whether 
the shippers at origin points had intended to reconsign to the ultimate 
destinations and had knowledge of the embargoes at these points at the 
time of shipment. Whether they had such knowledge and intent is 
a material question in the light of the doctrine laid down by the Federal 
Court discussed in the next paragraph. 

In Krauss Bros. Lbr. Co. v. Mellon, 30 F. (2d) 901," a shipper with 
full knowledge of existing embargoes in effect to ultimate destinations 
from both initial and reconsignment points when the shipments origi- 
nated, made initial shipments consigned to itself at the reconsignment 
points and then reconsigned to embargoed points. The tariff contained 
no provision against reconsignment to embargoed points, and the Com- 
mission, following the principle announced in the three proceedings last 
above mentioned, found that because there was no such provision the 
earriers were without authority to collect demurrage charges for deten- 
tion at points of reconsignment resulting from the embargoes.®® The 
court held that while that ruling may be valid in ordinary cases, it 
cannot be applied in favor of a shipper who at the time of the original 
shipment has knowledge of an existing embargo at the point of destina- 
tion, and consigns first to an intermediate point and then to an em- 
bargoed point with the intention from the beginning to evade the 
embargo, citing Baltimore & O. 8. W. R. Co. v. Settle, 260 U. S. 166, 


, co mE to the same effect in Milne Lumber Co. v. Missouri P. R. Co., 156 
' “78 See Higgins Lbr. & Export Co. v. New Orleans Great Northern R. Co., 51 
I. C. C. 214; Wood v. New York, P. & N. R. Co., 53 1. C. C. 183; Ferguson Lumber 
Co. v. Director General, 55 1. C. C. 335 
79 Certiorari denied 279 U. S. 872. 
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wherein it was held that an intention to make a through shipment was 
controlling as against a subterfuge of issuing formal bills of lading that 
provide for two movements, an initial and a final shipment. 

There are other findings of the Commission which do not appear 
to be consistent with the rulings of the court. In Philbrick Co. v. New 
York, N. H. & H. R. Co., 123 I. C. C. 197, shipments of lumber moved 
from southern points via Harlem River, N. Y., to New Haven, Conn., and 
were there reconsigned to points beyond on the defendant’s line. At 
the time of shipment, an embargo, of which shipper had notice, was in 
effect by the defendant against all freight from its connections at 
Harlem River and other points for all consignees at all points on its 
rails or those of its connections. There was no embargo on local ship- 
ments. Reconsignment being refused, complainant paid the charges to 
the defendant, and tendered new bills of lading. The shipments moved 
to final destination on local rates, and the resultant combination of 
charges was greater than the through charge would have been. The 
Commission found that under the applicable tariffs the defendant had 
the right to refuse to reconsign to embargoed points, and also had the 
right to accept new bills of lading and to reship as local shipments from 
New Haven. This doctrine was followed in Congdon & Carpenter Co. 
v. New York, N. H. & H. R. Co., 123 I. C. C. 721. 

These two proceedings were determined solely on the question of 
tariff application although in the latter the unreasonableness of the 
rates was alleged. The arguments of the shippers that the embargo 
became a device to increase the charges and that it was unlawful be- 
eause the subsequent local movement showed that transportation was 
physically possible, were brushed aside by the Commission. There is 
no discussion of what the charges would have been based on a through 
movement with demurrage accruing at the reconsignment point. These 
proceedings were decided prior to the court decision in Krauss Bros. 
Lhbr. Co. v. Mellon, supra. The essential point of distinction between the 
Commission’s findings and the holding of the court is that the Com- 
mission did not consider the transportation as through movements while 
the court under the doctrine of the Settle case treated the movement 
from origin to final destination as a through movement. 

During the World War shippers adopted the practice of consigning 
shipments to unembargoed points near embargoed points and immed- 
iately reconsigning them upon the lifting of the embargo, thereby re- 
newing the congestion. It was found that demurrage charges did not 
discourage the practice, and at the direction of the United States Rail- 
road Administration the carriers published a rule by which they refused 
to reconsign a car to a point which at the time of reconsignment was 
open for freight but which had been embargoed when the car was first 
accepted for transportation. The Commission found the rule unreason- 
able.*t Later, however, it approved a penalty charge of $10 a day de- 
signed to break up the practice.®? 


81 Boston Chamber of Commerce v. Director General, 59 |. C. C. 73. 
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A shipper will not be heard to complain that the assessment of 
demurrage charges at a reconsignment point is unreasonable because an 
embargo is so widespread it is impossible to reconsign to any points 
where there are available markets. A carrier is under no duty to main- 
tain an open route to some ready market or forego demurrage regardless 
of the exigencies compelling the embargo.®* 

Where a carrier accepts a shipper’s instructions to reconsign a car 
to an embargoed point, despite a tariff rule forbidding such reconsign- 
ment, and detention and diversion of the shipment thereby results, 
additional charges accruing because of such detention and diversion 
are unreasonable.** 


3. Waiver of Embargo. 


The matter of waiver is very similar to that of withdrawal dis- 
eussed in Chapter II. It was there noted that an embargo may be 
removed or waived at any time, provided such action does not result in 
unlawful discrimination or preference. The cases there cited, however, 
dealt with consignees. None has been found in which the matter was 
discussed at any length or which gave consideration to the question of 
whether a carrier had shown undue discrimination among consignors in 
waiving an embargo as to particular shipments. Where a carrier finds 
that because of a temporary clearing of conditions causing an embargo 
acceptance of a few shipments is possible, it is caught between two fires— 
its duty to serve to the best of its ability and its duty to serve all 
equally. Where it finds itself thus able to resume a discontinued service, 
even though only in part or for a short time, it is obligated to do so, 
regardless of the difficulty in choosing between shippers. 

No exact rule can be laid down to govern in such situations. The 
earrier must take especial care to avoid serving ‘‘regular’’ patrons to 
the undue prejudice of occasional shippers or strangers.®> In the absence 
of any car distribution rules or direction by the Commission under its 
emergency powers as to priority, it is consistent for a carrier in such 
situations to base its judgment as to whom to serve upon the same 
factors which it would consider in specifying exceptions to an embargo 
when issued, that is, the nature of the freight, its perishability, the 
publie need, and the like.*® 


C. Misrouting. 


All proceedings herein involving misrouting are based on rights 
granted in section 15(8) wherein shippers by rail common carriers are 
given a right to designate in writing the routing, if two or more through 
routes and through rates are available in connection with the initial 


88 Schaefer v. Lehigh Valley R. Co., 66 1. C. C. 549. 
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line, and it is made the duty of the carriers constituting the through 
route to transport as directed. No similar right is specifically granted 
in the act as to shipments tendered to motor or water carriers, or for- 
warders. In a late proceeding,®** Division 5 stated that where motor 
common carriers do establish joint rates with other such carriers, or 
maintain through routes with other such carriers, it would seem to be 
the duty of the initial carrier, where it has a choice of routes available, 
ordinarily to forward a shipment over the lowest-rated route, and that 
to do otherwise might subject the initial carrier to a charge of exacting 
unjust and unreasonable rates or of engaging in an unreasonable prac- 
tice. 

In these proceedings involving misrouting the measure of damages 
is generally the difference between the charges over the route of move- 
ment and those which would have accrued if the shipment had moved 
without unnecessary delay in accordance with the original instructions. 

An initial carrier is liable for misrouting in accepting a shipment 
routed over a connecting line on which an embargo was in effect and 
moving the shipment over another higher rated route without first 
ealling the shipper’s attention to the existing embargo.®* Similarly, an 
intermediate carrier which accepts a shipment from a connecting line 
despite the fact that the destination carrier has an embargo against the 
destination point and thereupon changes the routing to a different 
destination carrier, is guilty of misrouting.®® If the shipper, however, 
on being notified of an embargo imposed by a connecting line after the 
movement over the initial line has commenced, reroutes the shipment 
over a higher-rated route, there is no misrouting.*° An embargo on a 
connecting line does not afford the initial line an excuse for disregarding 
the shippers’ routing instructions exercised under section 15 of the 
act.*1 A carrier, in the absence of contrary routing by the shipper, 
ordinarily must forward shipments over the cheapest available route, 
but a route which is lawfully embargoed cannot be said to be available. 
Therefore, a carrier, in the absence of provisions to the contrary, is not 
required to observe the rate over an embargoed route when because of 
such embargo the shipper designates another but higher-rated route. 
But, where the bill of lading called for ‘‘free lighterage’’ and one 
delivering carrier maintained a charge for lighterage and the other did 
not, but both had embargoes on lighterage, subject to exceptions under 
permit, the originating carrier was guilty of misrouting in routing the 
shipment over the line which charged for lighterage.** 


87 Hausman Steel Co. v. Seaboard Freight Lines, Inc., 32 M. C. C. 31, 36. 
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It is misrouting for an initial carrier to refuse to accept a shipment 
for transportation, over a route designated by the shipper, under the 
misapprehension that an embargo is in effect over that route, thereby 
causing the shipper to send the shipment over a higher-rated route.” 
Similarly, a carrier was found to have misrouted a shipment when it 
refused an order to reconsign to a certain point under a mistaken belief 
that all routes thereto were embargoed, and the shipper reconsigned to 
a different point when the carrier requested new shipping instruc- 
tions.® 

A earrier was found to have misrouted a shipment on which it 
accepted orders for reconsignment to an embargoed point without a 
permit, although a permit was required under its own embargo then in 
effect, and which it subsequently detained for several days at an inter- 
mediate point awaiting procurement of the permit by shipper; and 
demurrage charges for such detention were found illegal.** As this 
shipment moved over the route designated, the finding of misrouting is 
based on the acceptance of a reconsignment order which should have 
been refused under the embargo. This finding is based on a peculiarity 
of the tariffs involved, as it would have been at least as appropriate to 
have found that the detention was not the fault of the shipper and that 
therefore demurrage charges either did not accrue or were unreason- 
able.** In the last cited proceeding, demurrage charges from the time 


of notification of the existence of the embargo were found applicable and 
not unreasonable. 


D. Effect on Rates. 


1. Joint Rates versus Combination Rates. 


When through routes over which joint rates apply are not available 
on account of an embargo, the higher combinations of rates over the 
routes of movement apply.** But if a carrier moves a shipment over a 
through route despite an embargo, the rate for the through movement 
is applicable, and the carrier cannot rely upon the once ignored embargo 
as a basis for charging a combination rate which would have been ap- 
plicable if the embargo had been enforced. 
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97See Parkersburg Rig & Reel Co. v. Director orn, = I. C. C. 299, and 
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2. Circumvention of Embargo. 


A rule that carload freight moved to a port as domestic traffic and 
subsequently exported, cannot be accorded the benefit of more liberal 
storage charges and regulations applicable on export traffic, was found 
lawful, the rule being designed to prevent circumvention of embargoes 
against the movement of freight to the port before ship space was 
secured.1 

It has been found in a recent proceeding, however, involving the 
applicability of rates on carloads of soy beans moved to Mobile, Ala., 
for export to Holland, the exportation being rendered impossible because 
of the outbreak of war, that where a commodity has moved to a port 
under an export rate and the export contract becomes impossible of 
performance because of a prohibition of the character referred to, it is § 
unreasonable to change the original terms of the contract and charge a 
higher domestic rate.1®! 

A shipper who at the time of the original shipment has knowledge 
of an existing embargo at point of destination, and consigns first to an 
intermediate point and then to an embargo point, with the intention from 
the beginning to evade the embargo, cannot receive the benefit of a rule 
of the Commission which prevented the collection of demurrage charges 
for detention at reconsignment point. 


3. Carload versus Less-Than-Carload Rates. 


Under a rule providing that the charge for a less-than-carload 
shipment must not exceed that for a minimum ecarload of the same 
freight at the carload rate, carload charges were found applicable on 
three shipments of furniture originally tendered as carloads and re- 
fused because of an embargo on carload shipments, and then shipped as 
less than carloads.1%° In the report in that proceeding, it is shown that 
the so-called less than carloads were loaded and unloaded by the con- 
signor and consignee, respectively, the bills of lading contained no 
notation of the embargo or of the rate to be applied, and each shipment 
moved in a single car without the addition of other freight. It is 
questionable, however, whether these facts have any bearing on the 
ultimate finding which is that under the rule the carload rate is ap- 
plicable if it results in a lower charge than under the less-than-carload 
rate. This is so because an embargo is a temporary measure which leaves 
the rate structure undisturbed ; it suspends the service but not the rates, 
and under the rule the minimum carload charge was a maximum on 
less-than-carload shipments.’°* If the tender of a carload shipment is 
refused because of an embargo on carload shipments, and an equal 
quantity broken down into separate less-than-carload lots is thereafter 


100 New York Produce Exc. v. Baltimore & O. R. Co 
101C. B. Fox Co. v. Gulf, M. & . 

102 Krauss Bros. Lbr. Co. v. Mellon, 30 F. (2d) 901. 

103 J], P. Womack & Sons, Inc., v. Southern Ry. Co., 142 .* 
104 Frank B. Anderson Co. v. Atlantic Coast Line R. Co., 
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tendered and accepted for transportation to the same destination, the 
less-than-carload rates are applicable.’ 


4. Date of Tender as Determining Applicability. 


In a recent proceeding,’ the complainant had ordered numerous 
cars from the defendant for loading, some of which were furnished prior 
to March 28, 1938, when a general increase in rates went into effect, and 
the remainder thereafter. All the cars moved subsequent to March 28. 
The delay in furnishing cars as ordered was the result of an embargo 
laid because of a washout. The Commission found that the rates in 
effect prior to March 28 were applicable on all shipments loaded and 
tendered prior to that date, and that as to shipments tendered subse- 
quently, the higher rates were applicable. The Commission, in effect, 
found that the embargo was lawful, and that the delay in furnishing 
the cars was not unreasonable. 

A earrier has been held liable, however, for the difference between 
the applicable charges which accrued on shipments at the time of move- 
ment and those which would have accrued if the shipments had moved 
at an earlier date, when the delay in tendering the shipments was 
because the carrier failed in its duty to furnish cars to the shipper 
within a reasonable time after they were ordered.’ 


5. Reduced Rate for Returned Shipments not Required. 


A earrier’s failure to provide for the return of embargoed ship- 
ments free of charge or at a.reduced rate is not unreasonable.1° 


6. Services Rendered Less than Holding Out in Tariff. 


A failure to furnish, because of an embargo, all of the service pro- 
vided in the tariff, in the absence of a showing that the charges for the 
service actually rendered were unreasonable, although such service was 
less than would ordinarily be accorded, is not a ground for a reduction 
of the applicable charges where the charges for the services, which were 
not furnished, are not separately stated in the tariff.‘ In the cited 
proceeding, the carrier established a modified embargo to New York, 
N. Y., but granted permits to shippers who agreed to accept delivery 
at tidewater and forego the lighterage service or perform it at their own 
expense despite the fact that the tariff provided for ‘‘free lighterage.’’ 
Similar conclusions were reached in proceedings in which because of 
strikes, lighterage service was temporarily suspended and consignees 
in order to obtain their shipments accepted delivery before they reached 
the billed destination and drayed the freight to destination at their 
own expense ;'!° and in which the shippers, in order to expedite ship- 


105 Belt Line Brick Co. v. Rutland R. Co., 144 1. C. C. 637. 

106 Pacific Lbr. Co. v. Northwestern Pac. R. Co., 243 1. C. C. 689. 

107 Peerless Lbr. Co. v. Director General, 88 1. C. C. 457. 

108 Hudson Motor Car Co. v. Michigan Central R. Co., 42 1. C. C. 1. 

109 Compagnie Auxiliare v. Delaware, L. & W. R. Co., 87 1. C. C. 443. 
ay National League of Commission Merchants v. Pennsylvania R. Co., 83 |. C 
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ments which were embargoed, agreed to, and did, load their own ship- 
ments into cars although the carriers held out to perform such service 
under the applicable rates.11! 


V. JURISDICTION 
A. General Statutory Provisions.'’” 


1. Duty of Carriers to Provide Service. 


Sections 1(4), 305(a), and 404(a) make it the duty of every com- 
mon carrier and every freight forwarder subject to parts I, III, and IV 
to provide and furnish transportation upon reasonable request therefor. 
Section 216(b) makes it the duty of every common carrier by motor 
vehicle subject to part II to provide safe and adequate service, equip- 
ment, and facilities for the transportation of property. Under these 
sections and section 1(6), all carriers subject to the act are required, by 
language substantially similar but differing in details, to establish, ob- 
serve, and enforce just and reasonable regulations and practices relating 
to the manner of presenting, marking, packing, and delivering property 
for transportation, the facilities for transportation, and all other matters 
relating to or connected with the transportation of property in inter- 
state or foreign commerce. In addition, rail carriers are required by 
sections 1(11) and 1(12) to provide safe and adequate car service. 

In providing service all carriers subject to the act are forbidden 
to make, give, or cause any undue or unreasonable preference or ad- 
vantage to, or subject to any unjust discrimination or any undue or 
unreasonable prejudice or disadvantage, in any respect whatsoever, any 
particular person, port, gateway, locality, region, district, territory, or 
description of traffic. The list of subjects varies slightly with the 
different types of carrier.11% 

Section 6(8), which is applicable only to carriers subject to part I, 
forbids such carriers in time of peace to embargo freight for Govern- 
ment use. In time of war or threatened war it requires them to expedite 
military traffic and to give preference and precedence to such traffic 
upon demand of the President. This section is quoted in full in Chapter 
III, C, herein. 


2. Powers of Commission Regarding Service. 


a. Generally. 


Sections 13(1), 13(2), and 15 give the Commission power to deter- 
mine whether carriers subject to part I have failed to comply with the 
provisions of the act or requirements thereunder, and power as well to 





111 Waste Merchants Assn. v. Director General, 57 1. C. C. 686. The Supreme 
Court of the United States held that mandamus did not lie to compel the Com- 
mission to set aside this decision upon the merits and to decide the matter in an- 
other specified way. Interstate Commerce Commission v. United States, 260 U. S. 32. 

112 References are to the Interstate Commerce Act. 

113 See sections 3(1), 216(d), 305(c), and 404(b). 
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issue orders compelling compliance. Similar authority will be found in 
sections 204(c), 304(e), and 403(f), relating to motor carriers, water 
earriers subject to part III, and freight forwarders, respectively. 

Section 15(1) gives the Commission power to determine whether 
any regulation or practice whatsoever of carriers subject to part I is or 
will be unjust or unreasonable or unjustly discriminatory or unduly 
preferential or prejudicial or otherwise in violation of that part, and to 
prescribe what regulation or practice will be just, fair, and reasonable 
to be followed thereafter, and to require the carriers to conform to and 
observe the practice or regulation. Section 307(b) grants similar power 
as to common carriers by water subject to part III. Sections 216(e) and 
406(b) grant somewhat similar power as to motor carriers and freight 
forwarders, restricted, however, to such regulations and practices as 
affect rates, fares, or charges, or the value of the service of motor car- 
riers, and such as relate to rates or charges of forwarders. 

In addition to the broad powers noted, the Commission is granted 
specific authority by sections 1(14)(a) and 1(21) to establish require- 
ments as to car service applicable to carriers subject to part I. Under 
sections 204(a)(1) and 403(b) the Commission has specific authority 
to establish reasonable requirements with respect to continuous and 
adequate service by motor carriers and freight forwarders, respectively. 

The Commission, in addition, has general authority under all four 
parts of the act to administer and carry out the provisions of each 
part.14 


b. In Emergencies. 


The Commission’s emergency powers are found in section 1(15) 
This section, originally applicable only to carriers subject to part I, is 
made applicable to freight forwarders by section 420, and to motor 
carriers until December 31, 1944, by section 204(e). It is not applicable 
to water carriers subject to part ITT. 

Under section 1(15) the Commission has the power when it is of the 
opinion that shortage of equipment, congestion of traffic, or other 
emergency requiring immediate action exists in any section of the 
country, if it so orders, without answer or other formal pleading by the 
interested carrier or carriers, and with or without notice, hearing, or 
the making or filing of a report, accordingly as the Commission may 
determine : 


(a) To suspend established rules with respect to car service; 


(b) To issue directions as to car service without regard to the 
ownership of equipment; 


(ec) To require joint or common use of terminals; 


(d) To give directions for preference or priority in transportation, 
embargoes, or movement of traffic under permits; and 


114 See sections 12(1), 204(a)(6), 304(a), and 403(a). 
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(e) In time of war or threatened war, if the President certifies that 
it is essential to the national defense and security, to direct 
that certain traffic shall have preference or priority in trans- 
portation. 


Under sections 1(16) and 1(17), applicable to part I carriers and 
made applicable to freight forwarders by section 420, but not applicable 
to either water carriers subject to part III or motor carriers, the Com- 
mission has authority: 


(a) To issue directions with respect to handling, routing, and move- 
ment of traffic of any rail carrier which, in the Commission’s 
opinion, is unable to transport such traffic offered so as properly 
to serve the public; and 

(b) To issue directions governing matters referred to in sections 
‘1(15) and 1(16) through and by agents and agencies as the 
Commission shall designate and approve for that purpose. 


In making section 1(15) applicable to motor carriers until Decem- 
ber 31, 1944, section 204(e) gave the Commission authority, with the 
same expiration date, to the extent necessary to facilitate the prosecution 
of the war and not in contravention of State laws and regulations with 


respect to sizes and weights of motor vehicles, to make reasonable direc- . 


tions with respect to equipment, service, and facilities of motor carriers, 
and to require the joint use of equipment, terminals, warehouses, 
garages, and other facilities. 

Executive Order No. 8989, of December 18, 1941, which created the 
Office of Defense Transportation, under section 3,e,(1) thereof, delegates 
to that agency the President’s authority to demand preference, pre- 
cedence, and priority in transportation referred to in section 1(15) 
and in section 6(8) previously mentioned. 


3. Relation of Provisions to Embargoes. 


It is clear that under section 1(15) the Commission in any emer- 
gency may impose embargoes upon the traffic of carriers and forwarders 
subject to parts I, II, and IV. Previous to the addition of that section 
to the act, the Commission had held that it had no power to lay em- 
bargoes.115 

It is likewise clear that under the provisions enumerated the Com- 
mission has full power to pass upon the propriety of embargoes establish- 
ed by all carriers subject to its jurisdiction, and if necessary prescribe 
requirements relating thereto. 


B. Jurisdiction of Commission Versus Federal and State Courts over 
Claims for Damages. 


If no administrative question is involved, a claim for damages for 
failing upon reasonable request to furnish to a shipper in interstate 





115 Peale, Peacock & Kerr v. Central R. Co. of New Jersey, 18 1. C. C. 25. 
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commerce necessary facilities to enable him to make a shipment may be 
enforced in either a Federal or a State court without any preliminary 
finding by the Commission, regardless of whether the carrier’s default 
is a violation of its common-law duty or of the duty prescribed by the 
act. Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121. 
That case involved jurisdictional questions as between the Commission 
and Federal and State Courts over actions brought by shippers against 
rail carriers for refusal to furnish the number of coal cars demanded. 
The court stated, in part: 


There are several decisions, already cited, which hold that suits 
against railroads for unjust discrimination in interstate commerce 
ean only be brought in the Federal courts. But it must be borne 
in mind that there are two forms of discrimination—one in the 
rule and the other in the manner of its enforcement; one in pro- 
mulgating a discriminatory rule, the other in the unfair enforce- 
ment of a reasonable rule. In a suit where the rule or practice 
itself is attacked as unfair or discriminatory, a question is raised 
which calls for the exercise of the judgment and discretion of the 
administrative power which has been vested by Congress in the 
Commission. It is for that body to say whether such a rule unjustly 
discriminates against one class of shippers in favor of another. 
Until that body has declared the practice to be discriminatory and 
unjust no court has jurisdiction of a suit against an interstate 
carrier for damages occasioned by its enforcement. When the Com- 
mission has declared the rule to be unjust, redress must be sought 
before the Commission or in the United States courts of competent 
jurisdiction as provided in Section 9. 

But if the carrier’s rule, fair on its face, has been unequally 
applied and the suit is for damages occasioned by its violation or 
discriminatory enforcement, there is no administrative question 
involved, the courts being called on to decide a mere question of fact 
as to whether the carrier has violated the rule to plaintiff’s damage. 
Such suits though against an interstate carrier for damages arising 
in interstate commerce, may be prosecuted either in the State or 
Federal courts. 


It should be noted that parts II and IV of the act governing motor 
carriers and forwarders, respectively, do not contain provisions com- 
parable to section 9, which authorized the filing of complaints seeking 
damages, and sections 16(1), 16(2), and 16(3) which require that the 
Commission shall make an order of reparation if the complainant is 
entitled to such damages. Part III governing water carriers has pro- 
visions comparable to those in part I. The Commission, however, as 
heretofore noted, is given general powers to enforce and administer each 
part of the act, and has the sole jurisdiction to determine administrative 
questions. The cited cases and the discussion hereinafter under 





116 Pennsylvania R. Co. v. Puritan Coal Mining Co., supra; Dixie Mercerizing 
Co. v. ET & WNC Motor Transp. Co., 41 M. C. C. 355, and cases therein cited. 
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Mandamus provide a key to the distinction between an administrative 
question and a question of fact. The general principle is outlined in 
the discussion above in the Puritan Coal case, and its application in 
sections C and D of this chapter. It is quite possible, however, that a 
claim for damages which is properly before a court may also involve an 
administrative question, and in such instances proceedings in the nature 
of ancillary administrative proceedings before the Commission may be 
instituted.!7 

The Commission has disclaimed jurisdiction over claims based upon 
delay in rendering transportation service,’'* or based upon erroneous 
information given by a carrier to a shipper upon which the latter 
relied,!® or on carrier’s failure to complete a transportation service 
which it had contracted to perform.’° 


C. Jurisdiction over Practices and Discrimination. 


The Commission has stated that in connection with embargoes its 
jurisdiction is limited to determining the lawfulness of the practices of 
earriers and to requiring after full hearing the establishment and main- 
tenance of such regulations or practices as it may find to be just, fair, 
and reasonable, except as that jurisdiction has been enlarged by the 
amendment of section 1 of the act, approved May 29, 1917.124 The 
amendment referred to is the so-called Esch Car Service Act, and is 


incorporated into the Interstate Commerce Act as sections 1(10) to 
1(17), inclusive. The additional powers granted the Commission under 
these provisions have already been outlined in this chapter. 

In an early proceeding,!** the Commission found that the embargo 
there in question was unlawful and unjustly discriminatory and that it 
had jurisdiction to forbid such discrimination and, under part I of the 
act, to award reparation for the detriment directly and proximately 
resulting therefrom. Reparation also has been awarded for damages 
arising from discrimination in the application of an embargo;!** and 
for a carrier’s unlawful discrimination in refusing to furnish cars to 
complainants while furnishing and offering to furnish cars to complain- 
ants’ competitors at other points.!*4 


117 Dixie Mercerizing Co. v. ET & WNC Motor Transp. Co., supra. 

118 T. A. Bryson & Sons v. Pennsylvania R. Co., 253 1. C. C. 320. 

119 Cleveland Cooperage Co. v. Director General, 57 1. C. C. 423. Krauss Bros. 
Lumber Co. v. Illinois Central R. Co., 96 1. C. C. 760. 

120 Eagle Pass Lbr. Co. v. Galveston H. & S. A. Ry. Co., 47 1. C. C. 219; Hud- 
son Motor Car Co. v. Michigan Central R. Co., 42 1. C. C. 1; Brunswick-Balke- 
Collender Co. v. Pere Marquette R. Co., 49 1. C. C. 530. 

121 Baltimore Chamber of Commerce v. Baltimore & O. R. Co., 45 1. C. C. 40, 53. 

122 Rogers & Co. v. Philadelphia & Reading Ry. Co., 12 |. C. C. 308. 
as Hobart Mill & Elevator Co. v. Director General, 61 1. C. C. 192, 69 I. C. 


124 Glade Coal Co. v. Baltimore & O. R. Co., 10 1. C. C. 226. 
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D. Mandamus. 
1. To obtain equal facilities for shippers. 


Section 23 of part I gives the District Courts of the United States 
jurisdiction to issue a writ or writs of mandamus to compel movement 
of traffic or the furnishing of transportation facilities upon the relation 
of any person or persons, firm, or corporation alleging such violation by 
a common carrier subject to part I as prevents the relator from having 
interstate traffic moved. by the common carrier upon terms or conditions 
as favorable as those given by the carrier for like traffic under similar 
conditions to any other shipper. 

This section not only requires that there must be some violation of 
the act to regulate commerce, but this violation must be one which 
prevents the relator from having interstate traffic moved by the common 
earrier at the same rates as are charged or upon terms and conditions as 
favorable as those given by said common carrier for like traffic under 
similar conditions to any other shipper. In other words, the violation of 
the act on the part of the carrier must be such a violation as will amount 
to discrimination.!*5 

Mandamus to compel the furnishing of cars or other facilities for 
transportation, however, must be limited either to the performance of 
duties which are so plain and so independent of previous administrative 
action of the Commission as not to require a prerequisite exertion of 
power by that body, or to compelling the performance of duties which 
plainly arise from the obligatory force which the statute attached to 
its orders, rendered within the lawful scope of its authority, until set 
aside by the Commission or enjoined by the courts.!2* In the cited case 
it was held that the distribution of coal cars by the railroad company 
among shippers was a matter involving preference and discrimination, 
and within the competency of the Interstate Commerce Commission to 
consider, and that the courts could not interfere with such distribution 
until after action by the Commission. 

But if the suit to compel an interstate carrier to receive and trans- 
port property tendered for shipment is one to enforce performance of 
a duty imposed by general law, and within the jurisdiction of the courts, 
the complainant is not required to resort in the first instance to the 
Commission.'** In the cited case, the rail carrier refused to accept ship- 
ments of intoxicating liquors at Evansville, Ind., consigned to local- 
option points in Kentucky because of a Kentucky statute prohibiting 
the transportation and delivery of liquor to points in that State where 
the sale was prohibited. The court held that the Kentucky statute did 
not afford an excuse for refusal to perform the general duty of the 
railroad company as a common carrier of freight in interstate commerce, 
and pointed out that no administrative question was involved. 


F cin United States ex rel. Stony Fork Coal Co. v. Louisville & N. R. Co., 195 
e e 


¥ ean a & O. R. Co. v. United States ex rel. Pitcairn Coal Co., 215 


127 Louisville & N. R. Co. v. F. W. Cook Brewing Co., 223 U. S. 70. 
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A similar conclusion was reached in a Commerce Court case™® 
wherein a writ of mandamus was issued under section 23 compelling 
connecting carriers who had established a through route to carry peti- 
tioners’ coal shipments in such reasonable quantities as could be handled, 
though a dispute existed between the carriers as to which should furnish 
the cars or as to what proportion of cars should be furnished by each. 
The court stated that the writ was issued only to compel the performance 
of a plain legal duty, a function which the Commission could not itself 
exercise, nor could the Commission take any action that would aid the 
court in the decision of the question of law presented. 


2. To compel compliance with Act. 


Under section 20(9) of part I, District Courts of the United States 
have jurisdiction, upon the application of the Attorney General of the 
United States at the request of the Commission, alleging a failure to 
comply with or a violation of, any of the provisions of part I by any 
common carrier, to issue a writ or writs of mandamus commanding the 
common carrier to comply with the provisions of the act. 

Section 222(b) of part II provides, in part, that if any motor 
carrier operates in violation of any provision of part II, with exceptions 
not here material, or any rule, regulation, requirement, or order there- 
under, or of any term or condition of any certificate, the Commission 
or its duly authorized agent may apply to the District Court of the 
United States for the enforcement of such provision, rule, regulation, 
requirement, order, term, or condition; and such court shall have juris- 
diction to enforce obedience thereto by a writ of injunction or by other 
process, mandatory or otherwise. 

Section 316(b) of part III and section 417(b) of part IV are sub- 
stantially similar to section 222(b) but contain an additional provision 
that in the case of an order issued by the Commission, any party injured 
by the failure to comply or by the violation thereof may resort to the 
Court for injunctive or mandatory relief. 


128 United States ex rel. Stony Fork Coal Co. v. Louisville & N. R. Co., supra. 
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APPENDIX 


ASSOCIATION OF AMERICAN RAILROADS 
OPERATIONS AND MAINTENANCE DEPARTMENT 
CAR SERVICE DIVISION 


March 25, 1939 
Circular CSD-87, Third Revision 
TO RAILROADS: 


The following instructions shall govern the placing and handling 
of embargoes : 


1. An embargo is a method of controlling traffic movements when 
accumulations, threatened congestions or other interferences with oper- 
ation, of a temporary nature, compel restrictions against such move- 
ments. Embargoes shall be placed against consignees who fail to unload 
or otherwise dispose of freight promptly on arrival. 

2. A railroad shall promptly place its own embargo restrictions 
rather than wait for such action by its connections, when such con- 
nections are offering traffic in excess of ability of such receiving road 
to currently accept. ‘‘Hold’’ orders shall not be placed against con- 
nections (except in cases of sudden physical disability) to control general 
movements of traffic for a period longer than twenty-four hours, and 
shall not be extended. When necessary to restrict the movement of 
traffic for periods in excess of twenty-four hours, this shall be ac- 
complished by means of an embargo. 

3. An embargo shall not be used as a permanent measure to control 
traffic movements when possible to regulate by tariff. It shall not be 
permissible to maintain an embargo against: 


(a) Freight for railroads or parts thereof, or stations, which 
are to be permanently abandoned, except as a temporary measure, 
to be kept in effect only until tariff revision can be accomplished. 
The Interstate Commerce Commission has ruled that rates to sta- 
tions shown as abandoned in Leland’s Official List of Open and 
Prepay Stations are without force or effect, in tariffs subject thereto, 
on and after the date of abandonment as published in ‘‘Leland’s 
List’’ or its supplements. Unless there are applicable tariffs in 
effect, not subject to ‘‘Leland’s List,’’ embargoes placed because of 
abandonment shall be cancelled as soon as corrections become ef- 
fective in ‘‘Leland’s List.’’ 


(b) Quarantined freight, except as a temporary measure, until 
published in the quarantine tariff. (B. T. Jones, Agent.) 

(ec) Restrictions account regularly recurring weather condi- 
tions, for example suspension of navigation during winter months, 
except to cover a period not practicable to include in tariffs. 
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4. Embargoes are prohibited : 


(a) At request of consignees. 


(b) To control the routing of traffic to or via any particular 
gateway or road. 


(c) Against acceptance of cars loaded in excess of a specified 
weight or clearance as published in Railway Line Clearances. 


(d) Against acceptance of freight on specified days. 


(e) Against acceptance of more than a specified number of 
cars daily or periodically. 

(f) Against freight consigned to the United States Govern- 
ment, its authorized agents or officers, in time of peace. Such em- 
bargoes are prohibited by law and it is therefore, unnecessary in 
time of peace to mention Government freight as an exception in 
individual embargoes. The prohibition against embargoing such 
freight is not applicable in time of war but the statute provides 
‘that in time of war, or threatened war, preference and precedence 
shall, upon demand of the President of the United States, be given 
over all other traffic for the transportation of troops and materials 
of war, and carriers shall adopt every means within their control 
to facilitate and expedite the military traffic.’’ 


(g) Against less carload freight when specifying minimum 
tonnage per car. Shipments subject to minimum carload rates 
under the governing classification must not be accepted at less 
carload rates and forwarded in the face of embargoes against car- 
load traffic. 


(h) Against empty cars returning home in accordance with Car 
Service Rules. 


(i) Against empty cars moving on specific orders of the Car 
Service Division. 


(j) Against less carload freight for handling at specified trans- 
fer stations, unless the territory affected is definitely described, 
either by naming specific destination stations affected, or by naming 
the initial and terminal stations when intermediate points are in- 
cluded. The embargoing road shall be required to furnish loading 
instructions under which freight not subject to such embargoes 
may be forwarded. 


NOTE—Explosives and other dangerous articles accepted con- 
trary to existing embargoes must be handled in accordance with 
Interstate Commerce Commission regulations, irrespective of the 
embargo restriction. 


__5. When other than an absolute embargo is placed, there shall be 
uniformity in exemptions. These exemptions shall .include, so far as 
practicable, the items listed below in the order named: 
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CODE WORD 


EMBANK: Livestock, live poultry, perishable. 


NOoTE—In determining commodities which shall be considered 
as perishable freight, Perishable Protective Tariff of the National 
Perishable Freight Committee, (J. J. Quinn, Agent), shall govern. 


EMBASSY: Coal, Coke and Charcoal. Petroleum and its products. 


EMBED: Food, domestic (not export), for human consumption (see 
Appendix ‘‘D’’) including wheat, corn, oats, rye, barley, rice, cereal 
products, salt, canned goods, sugar, and lard substitutes. Feed, domestic 
(not export), for animals and poultry, not including hay and straw. 


EMBLEM: Printing paper and printing ink. 


EMBODY: Railroad material and supplies (other than coal or coke) 
consigned to an officer of the purchasing road at a point on such road. 

Materials and supplies consigned to locomotive and car manufac- 
turers for the construction and repair of locomotives and freight and 
passenger cars. 


EMBOLD: Fluxing stone and materials for blast furnaces. 
Supplies for coal mines, oil refineries and oil and gas wells. 


EMBOsS: Field and garden seeds, seed grain, nursery stock. 

Spraying materials, insecticides and implements for use thereof. 

Agricultural implements and farm machinery required for pre- 
paring the soil. 

Canning machinery. 

Fertilizer or fertilizer materials, including agricultural lime, pul- 
verized limestone and phosphate rocks. 


EMBRACE: Acids, aleohol, ammonia, ammoniacal liquor. 

Empty tank cars, empty metal, glass or jacketed oil, acid, gas or 
ammonia containers, ink drums; food and medicine containers. 

Liquid chlorine, alum, sulphate of iron, and similar chemicals when 
to be used for purification of water supply and when consigned to 
municipal authorities. 

Medicines, drugs, surgical instruments and surgical dressings, hos- 
pital and sick room supplies. 

Tin plate for the manufacture of food containers. 

Heating apparatus. 


6. Permits: Congestions, or interference with normal movement of 
traffic at terminals, or in areas where difficulty is found in the prompt 
release of freight car equipment by reason of an abnormal flow of 
traffic, it is believed may best be relieved by an embargo, which shall 
be promptly issued and continued in effect so long as necessary to re- 
duce the volume awaiting delivery to a normal amount. Such embargoes 
shall exempt only those actual commodities which are necessary to meet 
the public need at the point involved. Where a permit system is used, 





44 I. C. C. PRACTITIONERS’ JOURNAL 





it shall be established in such a way as to protect the shipping public 
against undue discrimination and should be confined : 


(a) To the acceptance of grain and other freight for export 
or water movement when to meet definite steamer commitment. 

(b) To the control when and where necessary of the flow of 
perishable traffic to markets subject to congestion, and 

(c) To such other emergency situations as may arise when 
there is no question as to the public necessity for special transporta- 
tion relief. Copies of permits issued under this rule shall be sent 
promptly and currently to the Chairman of the Car Service Di- 
vision, Washington, D. C., with information to show reasons for 
the issuance of such permits. 


7. Embargoes and extensions of embargoes will become effective 
forty-eight (48) hours after 11:59 p. m. of date of issue, in accordance 
with Per Diem Rule 16, which reads in part as follows: 

‘When a road gives notice that for any reason it cannot accept cars 
in any specified traffic, thereby laying an embargo, it should receive cars 
already loaded with:such traffic on the date such notice is issued, and 
ears loaded within forty-eight (48) hours thereafter. If it does not 
receive such cars the road holding them may reclaim per diem under 
Rule 15 from the road laying the embargo for the number of days such 
ears are held, not exceeding the duration of the embargo. 

‘Forty-eight (48) hours after 11:59 p. m. of the date of the embargo 
a road must not load, or permit to be loaded cars in such traffic, nor 
accept orders to divert or reconsign cars already loaded.’’ 

8. The date of loading, diversion or reconsignment shall be deter- 
mined from the data accompanying the car. 

9. (Relates to notations on waybills when reconsignment or di- 
version is requested.) 

10. (a) Modifications and cancellations of embargoes become ef- 
fective immediately on receipt of notice, unless otherwise specified 
therein. 


(b) Not more than (2) two supplements to any embargo shall 
be permissible. When additional supplements are considered neces- 
sary entire embargo shall be revised or reissued under another 
number. 


(c) When an embargo is revised or reissued, the portions of 


the original restrictions remaining in effect shall be considered con- 
tinuous in application. 


11 to 16. (Relate to distribution of embargo notices among the 
carriers. ) 

17. The phrase: ‘‘Cars in transit will not be accepted,’’ may only 
be used in cases of washouts, floods, accidents or other interruptions of 


n 1The substance of this and other rules has been omitted in the interest of 
revity. 
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service of an emergency nature, when it is physically impossible for the 
embargoing road to receive any traffic. When so used it shall not relieve 
the issuing carrier of any responsibility under Per Diem Rules. 

18. (Relates to interchange of embargo notices with water carriers. ) 

19. Railroads shall cooperate in placing territorial embargoes to 
prevent diversion of traffic through routes which would add to congestion. 

20. When shipments are held enroute as a result of embargoes, ship- 
pers and consignees shall so far as practicable be promptly notified. 

21. When an embargo is necessary against a consignee served in 
switching service, the embargo shall be placed by the road on whose 
tracks the plant is located. If served by more than one road, embargo 
shall be placed by each such road. 

22. When an embargo is placed against shipments consigned to an 
individual consignee, the embargo is also applicable to shipments billed 
shipper’s order, with instructions to notify the embargoed consignee. 
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BOARD OF INVESTIGATION & RESEARCH INTERTERRITORIAL 
FREIGHT RATE REPORT 


Recommending that Congress declare a policy for guidance of the 
Interstate Commerce Commission in establishing a uniform freight 
classification and a uniform scale of class rates throughout the coun- 
try, the transportation Board of Investigation and Research on Sep- 
tember 24th submitted its complete report on interterritorial freight rates 
to the President and Congress. 

The report analyzes the differences in freight rate levels which have 
for years been the subject of severe criticism in the South and West 
and concludes that the Interstate Commerce Act should be amended 
directing the Interstate Commerce Commission to classify all commod- 
ities shipped by railroad into a uniform number of groups of classes 
and to establish a uniform scale of rates to apply on such classes 
throughout the United States. The Commission would be required to 
make the new classification and rates effective within three years. 
Special rates on individual commodities would be retained, but de- 
parture from uniform schedules could be authorized by the Commis- 
sion only where ‘‘shown to be necessary to correct inequitable condi- 
tions, or provide adequate transportation service in particular areas, 
or adequate revenues for particular railroads.’’ 

Uniformity in classification, the report declares, is needed to pro- 
mote ‘‘the development of all parts of the country in accordance with 
their natural advantages, and without such artificial handicaps or pref- 
erences as result from unjustifiable rate differences.’’ 

The report points out that the inequalities in freight rates have 
developed on a regional basis, with different classifications and higher 
rates in the South and West than in Eastern, or Official Territory, 
which comprises roughly the States east of the Mississippi and north 
of the Ohio and Potomac Rivers. The average first-class rate levels 
in the South are 39 percent higher, and in the West 28 to 84 percent 
higher than in the East. The report finds that these differences are not 
justified by costs or other transportation conditions. The economic 
effects of the rate differences are analyzed and the conclusion is. stated 
that ‘‘equality of rate levels, particularly the levels of rates on manu- 
factured articles, would create conditions more favorable than have 
existed in the past for the development of particular industries in 
the South and West, since present rate disadvantages would be re- 
moved. 

‘‘The rate structures should not be manipulated to stimulate the 
location of industries in any particular region or locality, or to prevent 
their location in other areas, or to foster either centralization or de- 
centralization of industry. The rate structure should place no obstacles 
in the way of locating industries where production costs, including trans- 
portation costs, are lowest or where for other reasons it is advantageous 
to locate an industry. A rate structure that is adjusted to transporta- 
tion costs serves this purpose best.”’ 
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The report shows that, on the average, transportation costs in the 
South are slightly lower and Western costs are slightly higher than 
Eastern costs. 

The rate levels on many commodities which do not move on class 
rates, but on ‘‘commodity rates,’’ are likewise found to be higher in 
the South and West than in the East, although the differences in levels 
are usually less than the differences in class rate levels. 

The report takes the position that improvement in commodity 
rate structures can best be brought about through comprehensive in- 
vestigations by the Interstate Commerce Commission on a commodity 
basis. 

The report states ‘‘various efforts have been made to enact legisla- 
tion which would compel the carriers to establish a uniform classifi- 
cation, or which would direct the Commission to prescribe one. No 
legislation of this sort was ever passed by Congress. The Interstate 
Commerce Commission has, from time to time, expressed the belief that 
uniformity in classification was desirable. * * * 

‘*It would be easier for the Commission to bring about a revision of 
the rate structure if it had a mandate from Congress to bring about 
uniformity to the extent that it is practicable. * * * 

‘Aside from the general provisions of the Act that rates must be 
just and reasonable, and not unduly preferential or prejudicial, there 
is nothing in the Interstate Commerce Act that expresses definitely any 
congressional policy regarding regional differences in rate levels and 
the structure of interterritorial rates. * * * 

**Because of the absence of any declaration of policy relating to 
interterritorial rates in the present Act, it would be appropriate for 
the Congress to declare by joint resolution or by amendment to the 
Interstate Commerce Act, that it is in the interest of a proper develop- 
ment of all parts of the country in accordance with their natural ad- 
vantages, and without such artificial handicaps or preferences as result 
from unjustifiable rate differences, that a uniform classification of freight 
be established for Nation-wide application, but with appropriate pro- 
vision for exceptions where differences are clearly justified, and that 
levels of class rates be made as nearly uniform throughout the United 
States as is consistent with differences in transportation costs and the 
revenue needs of the carriers, and to direct the Interstate Commerce 
Commission to take such steps as may be found necessary or appropriate 
to effectuate this policy. Such a declaration of policy and directive to 
the Commission would recognize the traditional functions of the Con- 
gress and of the Interstate Commerce Commission, respectively, in the 
regulation of transportation agencies.’’ 

The legislative recommendations were the expressions of the major- 
ity of the Board, Robert E. Webb, of Kentucky, and C. E. Childe, of 
Nebraska. Chairman Nelson Lee Smith, of New Hampshire, did not 
join in the recommendations for legislative action and filed a separate 
statement of his position. 

A condensed summary report, including the recommendations, was 
sent to Congress on March 30, 1943. The complete report, comprising 
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approximately 500 pages, contains the underlying factual data and a 
detailed analysis of the problem. 

The Board’s report was based on a study conducted under the 
direction of Dr. D. Philip Locklin, Professor of Economics and Trans- 
portation, University of Illinois. It will be printed as House Document 
No. 303 and will be available at the office of Superintendent of Docu- 
ments, Government Printing Office, Washington, D. C. 





BOARD OF INVESTIGATION AND RESEARCH ANNUAL REPORT 


The Board of Investigation and Research, created under the Trans- 
portation Act of 1940, transmitted to the President and Congress on 
September 20, its annual report for the year ended on September 18, 
1943. The Board reported progress in respect to the various investiga- 
tions of transportation problems which it has been conducting. 

Principal investigations reported were those relating to interterri- 
torial freight rates, relative economy and fitness of rail, motor, water, 
air and pipe-line carriers, taxation of carriers, public aids to carriers, 
and practices and procedure of governmental control of transportation. 
The report is being printed as a House Document and will be No. 281. 





NELSON LEE SMITH NAMED TO POWER COMMISSION 


Appointment of Nelson Lee Smith, of New Hampshire, to be a 
member of the Federal Power Commission for the remainder of the 
term expiring on June 22, 1945, was announced by the White House on 
September 14, when his nomination was sent to the Senate for con- 
firmation. Mr. Smith has been Chairman of the Board of Investigation 
and Research since it was created under the Transportation Act of 1940. 
He will succeed on the Federal Power Commission the late Clyde L. 
Seavey. 





CHART SHOWING MAJOR FUNCTIONS OF I. C. C. DISTRIBUTED 


With this issue of the JouRNAL we are distributing to each of our 
members a chart showing the major functions of the Interstate Com- 
merce Commission, as of October 1, 1943. Additional copies of the 
chart may be purchased at 25¢ apiece. 





PAMPHLET COPIES OF EMBARGOES ARTICLE AVAILABLE 


Inasmuch as the I. C. C. did not distribute the article which ap- 
pears first in this issue of the Journal on ‘‘The Law Relating to Em- 
bargoes of Common Carriers Subject to the Interstate Commerce Act,”’ 
the Association has had reprints of the article prepared in order to 
make it available to those who desire it. Pamphlet copies of the article 
on Embargoes may be purchased from the office of the Executive Sec- 
retary at 25c apiece. 
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PERSONALITY VS. SOUNDNESS IN LEADERSHIP 


By BatrHasarR H. MEYER 


Personality is understood to mean the native and cultivated ability 
and capacity of an individual to meet another with such an air and with 
such language that the person addressed will accept the views, opinions 
and acts as his own and cooperate in putting them into effect. 

Soundness stands for opinions, views and processes which will result 
in action along lines which will maintain an enterprise or field of activity 
indefinitely in the future for the benefit of all concerned, irrespective of 
the persuasive or attractive manner in which they are advanced or 
advocated. 

Where soundness and personality are combined in the same in- 
dividual there is no occasion to contrast the two. It is only when 
different individuals possess these qualities in different degrees and 
both individuals are being considered for the same activity that person- 
ality and soundness take a position of conflict or mutual exclusion. In 
other words, the latter situation presents the practical question of the 
relative importance of personality and soundness in a particular posi- 
tion; that is, in a given position which should be the dominating or 
preferable quality, personality or soundness,—assuming one cannot have 
both to the same extent or in the same degree in that particular position. 

Thus far in these comments the word personality has been used as 
meaning an attractive or persuasive personality, one that instinctively 
generates confidence, agreement and pleasure in another. Personality 
which repels and instinctively develops opposition and distrust is ‘‘per- 
sonality’’ also but it is personality of the wrong and undesirable kind. 
A person possessing these undesirable qualities is said to be lacking 
in personality. Every ‘‘person’’ possesses ‘‘personality’’ of some kind 
but in ordinary speech personality is a word that represents affirmative, 
desirable qualities and not the opposite, unless the word is used with a 
qualifying adjective. A person ‘‘lacking in personality’’ may be over- 
flowing with personality but of the wrong kind as judged by standards 
established and accepted in the community of which the individual 
concerned is a part, or as judged by established methods of procedure 
in a given field of activity. 

In mature individuals who possess a stable character, personality 
and soundness stand in a somewhat fixed relation to each other. This 
relation might be expressed in terms of a ratio. Mature individuals 
whose character is marked by instability and caprice cannot be repre- 
sented by any ratio for the reason that no one, not even they themselves, 
can know the extent to which caprice and similar changeable qualities 
will assert themselves. That seems to be what people mean when they 
say that dealings with a particular individual vary with the manner in 
which his breakfast or dinner affect him. Neither momentary ‘‘person- 
ality’? nor momentary ‘‘soundness’’ will make them reliable leaders. 
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Good qualities are found in varying quantities in different in- 
dividuals. No one individual possesses them all, or in equal proportions. 
What is good or desirable, or the contrary, depends much or entirely 
upon the purposes to which these qualities are to be devoted. An 
executive who has to deal with many complex situations must be served 
by qualities which may not be essential in the chief of a group of clerks 
devoted to one specialized kind of work. The latter will benefit by all 
the good traits in his possession, including ‘‘personality’’ which may 
be most important in dealing with his men, but the ‘‘soundness’’ of the 
enterprise of which he is a part will depend upon the executive who 
directs him and whose qualities of mind will enable him to measure 
and weigh the elements with which he must deal and which affect the 
entire enterprise. Unless the executive can see and discriminate among 
a multitude of facts his enterprise will be short lived. If he possesses 
only personality he may destroy his industry before he fully realizes the 
effects of what he has done. That is the reason why personality is a less 
vital quality in an executive than soundness. A sound executive will 
keep an enterprise on a going basis even though he may have less 
‘*personality’’ than some of his clerks. Personality alone cannot keep 
an enterprise going. An attractive personality, unless governed by 
soundness, may mislead and encourage unsound decisions which sooner 
or later will Jead an enterprise into ruin. A sound executive will know 
how to utilize personality in his assistants, even though he himself may 
be more or less lacking in that quality. The enterprise will live if the 
directive power is sound. It will disappear if it rests only upon per- 
sonality. Personality has wrecked many an enterprise. Soundness alone 
never results in wreckage. Personality which goes hand in hand with 
soundness provides a dynamic element to an enterprise which is a 
valuable asset. 





1. C. C. REPORTS WANTED AND FOR SALE 


Mr. Carl H. Smith, 212-14 Phoenix Building, Bay City, Michigan 
is interested in purchasing a set of Motor Carrier Reports. If you 
have a set of these volumes which you desire to dispose of, kindly com- 
municate with Mr. Smith. 


* * ¥* * 

A complete set of the bound volumes of the decisions of the Inter- 
state Commerce Commission, except finance and valuation reports. is de- 
sired by Mr. George O. Griffith, G. T. M., American Home Products Cor- 
poration, 22 East 40th Street, New York, N. Y. 


Mr. Jacob Weiss, 512 Insurance Building, Indianapolis, Indiana, 
has informed us that he wishes to dispose of 216 Volumes of I. C. C. 
Reports. Any reasonable and fair offer will be considered by Mr. Weiss. 





O. D. T. Orders 


By Artuur L. Winn, JR. 


Further Restrictions of Truck Deliveries 


Office of Defense Transportation has issued further restrictions on 
wholesale and retail truck deliveries, effective October 11, 1943. All 
retail deliveries of packages weighing less than 5 pounds or smaller 
than 60 inches in length and girth combined are prohibited. Sunday 
deliveries are generally prohibited with the only exceptions being whole- 
sale deliveries of ice and retail deliveries of ice, milk or cream. The 
frequency of both wholesale and retail deliveries per week is further 
limited. These new restrictions upon retail and wholesale deliveries 
will apply throughout the nation and are imposed by the Office of 
Defense Transportation because of need for increased conservation of 
gasoline, rubber and manpower. (Amendment 3B to General Order 17) 





Procedure For Review of Certificates 


A regularized procedure to be followed by commercial truck oper- 


ators and operators of farm vehicles who wish the provisions of their 
certificates of war necessity modified, has been issued under Administra- 
tive Order ODT 8 by the Office of Defense Transportation. The pre- 
seribed procedure is to be followed by those seeking modifications to 
increase their gasoline allotment. The same procedure may be used to 
correct errors in the original certificate or to seek modifications due to 
changed operating conditions. Applications are to be filed with district 
managers in cases involving commercial vehicles and with the County 


Farm Transportation Committee of the County War Board in cases 
involving farm vehicles. 





Revocation of War Certificates 


Certificates of war necessity may be suspended or revoked for 
“‘good cause’’ under a new policy of the Office of Defense Transporta- 
tion. The grounds of such suspension or revocation are as follows: 


Wilful or negligent failure to comply with applicable ODT 
orders and regulations. 

Fraud or wilful misrepresentation in obtaining a certificate. 
Wilful falsification of records or reports required by the ODT. 
Abandonment of the operations for which the certificate was 
issued. 

Prohibition by the ODT of the operations certified. 

Erroneous issuance of a certificate. 


= S 
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These grounds are provided in Amendment 9 to General Order ODT 
21. 


The procedure to be followed in such suspensions or revocations is 
provided in Administrative Order ODT 5. Under the procedure pro- 
vided the district managef serves upon the certificate holder written 
charges to which the operator may reply in writing. Should the district 
manager act to suspend or revoke the certificate, the operator has the 
right to appeal to the regional director, who will conduct a hearing at 
which the operator may present his evidence and be represented by 
counsel. The decision of the regional director following such hearing 
may be appealed to the Director of Defense Transportation in Washing- 
ton. 





O. D. T. Division of Local Transport, Field Offices 


Nine regions have been established by the Division of Local Trans- 
port, O. D. T., in lieu of the five heretofore. These nine divisions co- 
incide with the same number established by the Division of Motor 
Transport. The location of the regional office for each region and the 
directors are listed below: 


Region 1—Regional Director, P. N. Simmons, 5513 Empire State 
Building, New York, 1, New York 
Field Office—Regional Assistant, G. W. Anderson, 185 Devon- 
shire, Boston, 10, Massachusetts 
Region 2—Regional Director, Homer A. Johnson, Broad Street 
Station Building, Philadelphia, 3, Pennsylvania 
Region 3—Regional Director, Guy Keleey, 1210 Candler Building, 
Atlanta, 1, Georgia 
Region 4—Regional Director, Wheelock Whitney, 1296 Union Com- 
merce Building, Cleveland, 14, Ohio 
Region 5—Regional Director, H. B. Potter, 209 South Wells Street, 
Chicago, 4, Illinois 
Region 6—Regional Director, C. R. Woods, 2804 Fidelity Building, 
Kansas City, 6, Missouri 
Region 7—Regional Director, E. P. McCallum, Jr., 1036 Mercantile 
National Bank Building, Dallas, 2, Texas 
Region 8—Regional Director, Cloyd Kimball, 319 Midland Savings 
Building, Denver, 2, Colorado 
Region 9—Regional Director, R. O. Crowe, 1355 Market Street, San 
Francisco, 3, California 
Field Office—Regional Assistant, C. B. Bush, 1031 South Broad- 
way, Los Angeles, 15, California 
Field Office—Regional Assistant, C. J. Wendt, 630 Joseph 
Vance Building, Seattle, 1, Washington 














Rail Transportation 
By F. F. Estes, Editor 


Ex Parte No. 148 


The I. C. C. released the following order in Ex Parte 148 on Oc- 
tober 7, 1943: 

“It is ordered: That the petitioning railroads and all other parties 
to the proceeding be, and they hereby are required, on or before Oc- 
tober 30, 1943, to serve and file with the Commission a return to this 
order, which shall show cause (if any there be) why the Commission 
should not modify its previous orders herein by extending for a further 
period of six months, that is, until July 1, 1944, the suspension periods 
specified in the order entered April 6, 1943, and by requiring that the 
basis of freight rates and charges therein prescribed to be maintained 
until January 1, 1944, shall be maintained by the petitioning railroads 
until July 1, 1944. Upon the record herein, and the returns which shall 
be filed, the Commission will enter such order in the premises as it may 
determine to be appropriate and requisite under the Interstate Com- 
merce Act; 

“It is further ordered: That such returns shall conform to the 
specifications of Rule 15 of the General Rules of Practice of the Com- 
mission ; that an original copy for filing and 25 copies thereof shall be 
furnished to the Commission; that such returns shall be attested or 
verified as provided in Rule 17(a) and (b) ; that service of such returns 
shall be made (a) by petitioning railroads, upon each State regulatory 
board or commission having jurisdiction as to railroad rates, and upon 
the several State and Federal public officers and agencies which have 
heretofore appeared in this proceeding; and (b) by others, upon R. V. 
Fletcher, counsel for the petitioning Class I railroads, Transportation 
Building, Washington, Zone 6, D. C.; and that service shall be evidenced 
by certification included with the original return, as provided in Rule 
22 (a). All persons filing returns to this order should prepare sufficient 
additional copies to meet the request of other parties to this proceeding 
who may make request for a copy of a particular return. Such re- 
quests should be made directly to the party filing the return, a copy of 
which is desired, and not to the Commission.”’ 





Big Five Brotherhoods Conceded Increase in Wages 


The Railroad Emergency Board appointed by the President to in- 
vestigate the wage dispute of the so-called ‘‘Big Five’’ Brotherhoods 
which include over 300,000 railroad employees, recommended a 414 per- 
cent increase in their pay. The Brotherhoods had asked for a 30 percent 
increase, or a minimum increase of $3.00 per basic day, which had been 
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denied. The proposed increase which the Board said was the maximum 
that could be granted under the ‘‘Little Steel’’ formula which limits 
pay increases to 15 percent above the level paid on January 1, 1941, 
will approximate an increased cost to the rail carriers of $40,000,000 
annually. 

The recommendation for the increase is now subject to the approval 
of Economie Stabilization Director Fred M. Vinson, who had previously 
rejected a proposed 8 percent increase for the 1,300,000 nonoperating 
railroad employees, on the ground that they had already received in- 
creases approximating the ‘‘Little Steel’’ formula. The Emergency 
Board in its report which was submitted to the President September 25, 
but not released until September 28, recommended that the members of 
the ‘‘Big Five’’ Brotherhoods were entitled to an increase of 4 cents 
per hour or 414 per cent of the base rate, in order to give effect to the 
full 15 percent increase of the ‘‘Little Steel’’ formula, to become effec- 
tive as of April 1, 1943. The report was filed by Chairman Walter P. 
Stacy, Chief Justice of the Supreme Court of North Carolina, and Dr. 
I. L. Sharfman, of the University of Michigan, with a dissenting opinion 
by the other member, Frank M. Swacker, Attorney of New York, who 
held that the other two members had placed too narrow an interpreta- 
tion upon the decision of Director Vinson in denying increases to the 
non-operating brotherhoods. He recommended a 71% percent increase 
in the basic wage rates of the employees of the five brotherhoods. 





Colorado “‘Labor Peace’”” Law Ruled Constitutional 


A Denver district court ruling has upheld the constitutionality of 
most sections of Colorado’s controversial ‘‘Labor Peace’’ Law, which 
ealls for strict control of all unions in the State. Only a provision 
which would have required the unions to incorporate was ruled out as 
unconstitutional. 





Freight Carloadings Fourth Quarter 1943 


Freight carloadings in the fourth quarter of 1943 are expected to 
be practically the same as actual loadings in the same quarter of 1942, 
according to estimates just compiled by the thirteen Shippers’ Advisory 
Boards and made public recently. 

On the basis of those estimates, freight loadings of the 28 principal 
commodities will be 8,942,274 cars in the fourth quarter of 1943, com- 
pared with 8,911,673 for the same commodities in the corresponding 
period in 1942, or an increase of only three-tenths of one per cent. Of 
the thirteen Shippers’ Advisory Boards, nine estimate an increase and 
four a decrease in carloadings in the fourth quarter of 1943 compared 
with the same period in 1942. 
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Carloadings Week Ended September 25, 1943 


Loading of revenue freight for the week ended September 25, 1943, 
totaled 907,311 cars, the A. A. R. announced September 30. This was 
an increase above the corresponding week of 1942 of 9,884 cars, or 1.1 
per cent, but a decrease below the same week in 1941 of 12,483 cars or 
1.4 per cent. Loading of revenue freight for the week of September 25, 
increased 4,545 cars, or five tenths of one per cent above the preceding 
week. 

Miscellaneous freight loading totaled 402,261 cars, an increase of 
2,359 cars above the preceding week, but a decrease of 23,543 cars below 
the corresponding week in 1942. Loading of merchandise less than 
earload lot freight totaled 102,606 cars, an increase of 951 cars above 
the preceding week, and an increase of 12,741 cars above the correspond- 
ing week in 1942. 





Surplus Freight Cars Week Ended September 25 


Surplus freight cars for the week ended September 25 were as 
follows, according to the A. A. R.: Plain box 6,090; Autos 712; Total Box 
6,802; Flats 887; Gondolas 2,379; Hoppers 1,153; Total Gondolas and 
Hoppers 3,552; others 8,312; Total 19,533. 





Railway Employees 


Employees of Class I railroads at the middle of August numbered 
1,378,944. This was an increase of 4.27 per cent above the August, 1942 


employment, but a decrease of .63 per cent under the previous month, 
July, 1943. 





New Equipment Installed and On Order 


Class I railroads on September 1, 1943, had 28,433 new freight cars 
on order. On September 1 last year they had 35,063 on order. 

Of the total number on order on September 1, this year, there were 
5,551 plain box, 2,825 automobile box, 3,833 gondolas, 14,165 hoppers, 
300 refrigerator, 200 stock, and 1,559 flat cars. 

Railroads also had 1,038 locomotives on order on September 1, this 
year, which included 461 steam, four electric, and 573 Diesel locomo- 
tives. On September 1, 1942, they had 861 locomotives on order which 
included 323 steam and 538 electric and Diesel. 

Class I railroads put 15,744 new freight cars in service in the first 
eight months of 1943, compared with 53,695 in the same period last 
year. Those installed in the eight months of 1943 included 6,783 hop- 
per, 6,257 gondolas, 1,830 flat, 135 automobile box, 688 plain box, one 
refrigerator, three stock, and 47 miscellaneous freight cars. 

They also put 408 new locomotives in service in the first eight 
months this year, of which 264 were steam, 14 electric, and 130 Diesel. 
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New locomotives installed in the same period last year totaled 514, of 
which 207 were steam and 307 were electric and Diesel. 

The ODT also reported 48 new locomotives on order on September 
1, and 16 new locomotives installed in the first eight months of this year 
by other than Class I carriers. This brings the total of new locomotives 
on order on September 1, to 1,086 and the number installed during the 
first eight months to 424. 





Funded Debt of Class | Steam Railways 


During the calendar year 1942 Class I steam railways and their 
lessors, other than those in the hands of the courts, reduced their tota: 
unmatured funded debt by $324,375,299, or 3.71 per cent. For the 
operating companies alone, the reduction was $282,026,921, or 3.84 per 
cent, and for the lessors $42,348,378, or 3.02 per cent. 





Steam Railway Accidents 


The I. C. C. reported that during the month of July steam railway 
accidents numbered 1,279, with a total of 412 killed and 5,001 injured. 

For the comparable period in 1942 there were 1,047 accidents with 
502 killed and 4,116 injured. 





August Ton Miles Above Last Year 


Railroads of Class I in the United States according to preliminary 
estimates, handled about eleven per cent more ton-miles of revenue 
freight in August 1943, than was handled in the corresponding month 
of 1942. 

In the first eight months of 1943, Class I railroads performed ap- 
proximately 18 per cent more revenue ton-miles of service than in the 
same period of 1942, 60 per cent more than in the same period of 1941, 
and 138 per cent more than in the first eight months of 1939. 

The following table summarizes revenue ton-mile statistics for the 
first eight months of 1943 and 1942: 


Revenue Ton-Miles of Freight 
Per Cent 
1943 1942 Increase 
6 Months 349 948,647,000 290,156,269,000 20.6 
July a 64,400,000,000 56,956,174,000 13.1 
August b 65,000,000,000 58,626,310,000 10.9 


8 Months 479,348,647,000 405,738,753,000 18.1 











a_ Revised estimate 
b Preliminary estimate 
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Railway Operating Revenues 


Based upon preliminary reports from Class I railroads representing 
81.4 per cent of total operating revenues, railroad operating revenues 
in August, 1943, were 15.7 per cent more than in the same month of 
1942. This estimate, it was pointed out, covers only operating revenues 
and does not touch upon the trends in operating expenses, taxes, or 
final income results. 

Estimated freight revenues in August, 1943, were greater than in 
August, 1942 by nine per cent. while estimated passenger revenues 
were greater by 48.7 per cent. 

Eastern District—Thirty-four Class I railroads, representing 91 
per cent of total operating revenues in the Eastern District, estimated 
that their operating revenues in August, 1943, were greater than in 
August, 1942, by 13 per cent. Freight revenue was estimated to have 
increased 8.1 per cent, and passenger revenue 36.8 per cent. 

Southern Region—Seventeen Class I railroads, representing 66.9 
per cent of total operating revenues in the Southern Region, estimated 
that their operating revenues in August, 1943, were greater than in 
August, 1942, by 10.1 per cent. Freight revenue was estimated to have 
increased 2.3 per cent, and passenger revenue 41 per cent. 

Western District irty-seven Class I railroads, representing 75.5 
per cent of total operating revenues in the Western District, estimated 
that their operating revenues in August, 1943, were greater than in 
August, 1942, by 21.1 per cent. Freight revenue was estimated to have 
increased 12.1 per cent, and passenger revenue 71.9 per cent. 





Passenger Traffic Statistics of Class | Steam Railways 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has released Statement No. M-250 relating to passenger traffic statistics 
of Class I steam railways in the United States for the five months ended 
with May 1943, as compared with the same months in 1942. The 
aggregates and averages are as follows: 


AGGREGATES 


% 
1943 1942 Change 
Passenger Revenue 
In Coaches $ 349,897,809 $ 146,035,265 +139.6 
In Parlor and Sleeping Cars 228,668,006 143,292,983 + 59.6 


Revenue Passengers Carried 


In Coaches 188,026,598 105,865,635 
In Parlor and Sleeping Cars 23,149,765 15,753,358 


Revenue Passengers Carried 1 Mile 
In Coaches 19,993,610,395 8,350,864,743 
In Parlor and Sleeping Cars 9,669,517,232 5,985,631,617 
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AVERAGES 
Revenue Per Passenger-Mile 
In Coaches 1.75¢ 1.75¢ — 
In Parlor and Sleeping Cars 2.36 2.39 — 13 
Revenue Per Passenger Per Road 
In Coaches $1.86 $1.38 + 348 
In Parlor and Sleeping Cars 9.88 910 + 8.6 
Miles Per Passenger Per Road 
In Coaches 106.3 78.9 + 347 
In Parlor and Sleeping Cars 417.7 380.0 + 99 





Ex Parte 104, Part I!, Terminal Services 


The I. C. C. has released its decisions in five proceedings in con- 
nection with Ex Parte 104, Part II, Terminal Services, holding that the 
obligation of the respondent rail carriers under the interstate line-haul 
rates do not extend beyond reasonable points of interchange which are 
determined in each case, and that the payment of allowances to those 
industries for switching beyond such points are unlawful. The indus- 
tries involved in these five cases are American Bridge Company plants 
at Ambridge and Pencoyd, Pa., Trenton, N. J., Elmira Heights, N. Y., 
and Toledo, Ohio; McClintic-Marshall Corporation at Leetsdale, Pa.; 
Sharon Steel Hoop Co., Sharon, Pa.; Wickwire Brothers, Inc., at Cort- 
land, N. Y.; Worth Steel Company, Claymont, Delaware. 





Pacific Coast Export Rate Hearing Postponed 


The Interstate Commerce Commission announced on September 10, 
that the hearing set for September 15, in Docket No. 29006, Export 
Rates to Pacific Coast Ports, has been reassigned for November 2, in 
Washington, before Commissioner Johnson and Examiner C. W. Berry. 





Western Pacific Railroad Co. Reorganization 


The I. C. C.’s reorganization plan for the Western Pacific Railroad 
has been approved almost unanimously by the four eligible classes of 
creditors, the I. C. C. has announced. Holders of the railroad’s first 
mortgage bonds accepted the plan by a 99.48 vote. Unanimous approval 
was given by the other three classes of creditors—A. C. James Co., 
R. F. C., and the Railroad Credit Corporation, holders of collateral 
notes. 

The plan was approved by the U. S. District Court for the North- 
ern District of California on August 15, 1940 and this decision was 
upheld by the Supreme court March 15, 1943. 
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Denver & Rio Grande Western Reorganization 


Federal District Judge J. Foster Symes has approved an Interstate 
Commerce Commission plan for reorganization of the Denver and Rio 
Grande Western Railway Company, providing for a capitalization of 
about $155,000,000, which compares with the present figure of $250,- 
000,000. 

The court’s action, ending seven years of litigation, will not become 
final for 14 days to permit the filing of briefs by those who objected to 
the plan at a hearing, which was concluded by Judge Symes’ order. 

The I. C. C. plan will be returned then to that agency for submis- 
sion to creditors of the company. If two-thirds of the creditors approve, 
the court will give its final affirmation. Lacking a two-thirds approval 
the court is empowered to use its discretion in affirming or disaffirming. 

Under the reorganization the D. & R. G. W., the Denver and Salt 
Lake Western and the Denver and Salt Lake roads may be consolidated 
or operated separately. It was the fifth plan proposed since the D. & 
R. G. W. went into receivership in 1935. 

The plan calls for a capital structure as follows: Equipment obli- 
gations, $6,578,000; note due Chase National Bank, $2,158,458; new 
first mortgage bonds, $38,573,680; new income bonds, $29,750,184; 
Denver and Salt Lake mortgage bonds, $1,500,000; Denver and Salt 
Lake income bonds, $9,734,000; new preferred stock $32,531,220; and 
new common stock, $35,167,585. 

Total capitalization under the plan will be $155,127,000 on the 
basis of consolidation with the other roads, as against a current capital 
structure of about $248,833,000. 

The plan calls for issuance of new securities, preferred stock and 
common stock on a percentage basis—figured on a seniority of their 
claims against the bankrupt company—to the holders of various Rio 
Grande bond issues and other creditors. 

‘‘This litigation must be terminated,’’ Judge Symes said in an- 
nouncing approval of the plan. ‘‘This court is not equipped to run a 
railroad. ”’ 

Judge Symes ordered, on September 15, the redemption of $2,000,- 
000 in the company’s junction bonds. About $800,000 in interest accrued 
since 1935. Claims against the line were reduced from $9,139,605 last 
year to $5,758,000. 





Court Test of Rail Equities 


The following editorial appeared in The Wall Street Journal of 
September 10: 

‘‘The policy of the Interstate Commerce Commission, applied in 
its reorganization plans under Section 77, of ‘liquidating’ as valueless 
the stocks of several bankrupt railroads has now been brought directly 
into question in a proceeding before the federal court at New Haven. 
It will be remembered that in sending back the Missouri Pacific plan 
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to the Commission a federal court, among other matters, touched upon 
the point and intimated that the stockholders in that company—whom 
the plan proposed to ‘liquidate’-—might have a ‘case’ for their sur- 
vival in some form. In the case before the New Haven court, the main 
issue is that of the stockholders, as the remainder of the plan’s pro- 
visions are not in question. Thus we shall, doubtless, have in due course 
a specific judgment on the issue, hearings being now in progress. 

‘*At New Haven yesterday Judge Hincks adjourned the hearing 
until October 5, expressing the hope that differences among the interest- 
ed parties might be settled out of court. Inasmuch as the position— 
or rather, lack of position—of the stockholders in the Commission- 
approved plan is the bone of contention, a compromise settlement could 
hardly fail to concede something to them. Failing that, the Court must 
in some manner pass upon their plea. 

‘*It is fortunate that this point is directly up for judicial decision. 
In framing the policy in question the Commission has taken the definite 
position that the present volume of railroad traffic and net earnings is 
accidental and impermanent, and should not be taken into account in 
planning capital readjustment for the future. Everyone will admit 
that the conditions which have generated this volume are abnormal and 
that the end of the war will modify, perhaps greatly, the financial re- 
sults now being garnered, but to what extent is uncertain. As everyone 
knows, the Commission has shaped its plans on the basis of severely 
depressed earnings, which, in their way, were as ‘abnormal’ as are the 
present flood—but to what extent is also uncertain. Granted that the 
Commission can probably justify a policy of conservatism in readjusting 
fixed capital obligations and keeping total capitalization down to ‘safe’ 
limits, it is not easy to see why it should refuse to stockholders a 
contingent equity in the future at a time when actual earnings reflect 
substantial surpluses over all former fixed charges, equal to substantial 
earnings for the stocks which it proposes to liquidate. 

‘*It is true that no one expects the present traffic volume to continue 
undiminished after the war, but it is also true that no one can be sure 
that its shrinkage will be as great as the Commission has judged it will 
be. In the circumstances as they are today the logic would seem to 
support the claims of stockholders for at least a chance for survival. 
The principle of ‘optional warrants’ expresses the logical method of 
meeting these claims. So it seems to this newspaper. 

‘*Tt will, therefore, be most interesting to see how it seems to the 
federal court at New Haven.”’ 





ABANDONMENTS AND ACQUISITIONS AUTHORIZED 


CHESAPEAKE & OHIO RAILWAY—Authorized to abandon its ferry across 
Ohio River between Trinity, Ky. and Manchester, Ohio. 


CHESAPEAKE & OHIO RAILWAY—Finance Docket 14292—<Authorized to 
abandon portion of branch line in Raleigh County, W. Va., ap- 
proximately 2.03 miles. 
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CHICAGO ATTICA & SOUTHERN RAILROAD—Finance Docket 13979—Au- 
thorized to abandon portion of its line in Fountain and Parke 
Counties, Indiana. 


CHICAGO TERRE HAUTE & SOUTHEASTERN RAILWAY—F inance Docket 14285 
—Authorized to abandon a branch line in Sullivan County, Indiana. 


DELAWARE LACKAWANNA & WESTERN RAILROAD—F'inance Docket 14269— 
Lease by the D. L. & W. of the Hoboken Ferry Company properties 
authorized. 


DETROIT & MACKINAC RAILWAY COMPANY—Finance Docket 14135—Au- 
thorized to abandon its Prescott branch line in Ioseo and Ogemaw 
Counties, Michigan. 


ERIE RAILROAD—F'inance Docket 14270—Merger of properties of Nyack 
& Southern R. R. Company into the Erie R. R. Company for owner- 
ship, management and operation, approved. 


LAKE ERIE, ALLIANCE & WHEELING RAILROAD—F'inance Docket 13582—Au- 
thorized to acquire, by stock ownership, the Dillonvale & Smithfield 
Railway Company, for ownership, management and operation; and 
lease of such property then by the New York Central Railroad, by 


inclusion thereof in its existing lease of the Lake Erie company’s 
properties. 


LOUISVILLE & NASHVILLE RAILROAD—Finance Docket 14282—Authorized 
to construct branch line in Perry County, Kentucky. 


MISSOURI PACIFIC RAILROAD CO.—Finance Docket 14272—Authorized to 
abandon branch line in Alexander County, III. 


SOUTHERN RAILWAY COMPANY—Fiinance Docket 14290—Authorized to 
abandon portion of branch line and acquire substitute line in Swain 
County, North Carolina. 


ST. LOUIS-SAN FRANCISCO RAILWAY—Authorized to abandon portion of 
branch line in Poinsett and Mississippi Counties, Arkansas. 


REORGANIZATIONS AND FINANCING 


BALTIMORE & OHIO R. R. CO.—Authorized to assume obligation and liability 
in respect of not exceeding $4,000,000 of its own series-M, certifi- 
cates, to be issued by Girard Trust Co. as trustee, and sold at 
100.057 and accrued dividends from May 1, 1943, in connection 
with procurement of equipment. 


BALTIMORE & OHIO R. R. CO.—Finance Docket 14305—Granted authority 
to issue not exceeding $5,774,557.53, aggregate face amount of 
promissory notes, in evidence of, but not in payment for, unpaid 
indebtedness on various equipment contracts. 
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BANGOR & AROOSTOOK R. R. CO.—Finance Docket No. 13934—riginal re- 
port, as amended, further modified, conditionally approving pur- 
chase by the R. F. C. of not to exceed $4,000,000, principal amount 
of collateral-trust 4 per-cent bonds of applicant. 


CENTRAL OF GEORGIA RY. CO.—F inance Docket No. 13698—I. C. C. granted 


company permission to withdraw its request for a $4,480,000 loan 
from R. F. C. 


CHICAGO INDIANAPOLIS & LOUISVILLE RY. CO.—Finance Docket No. 10294— 
Plan of reorganization of company approved by Div. 4 of I. C. C. 


MAINE CENTRAL R. R. CO.—Finance Docket 14308—Authority granted to 
issue not exceeding $1,600,817.25 of promissory notes in evidence 
of, but not in payment for, unpaid principal on certain equip- 
ment contracts. 


NEW YORK & HARLEM R. R. CO.—Finance Docket 14274—Authority grant- 
ed N. Y. & H. R. R. Co. to issue not exceeding $7,820,000 of 4% 
mortgage bonds, for purchase of its first-mortgage bonds and to 
satisfy indebtedness to New York Central R. R. Co. Authority 
granted New York Central R. R. Co. to assume obligation and lia- 


bility, as guarantor and lessee, in respect of the above-described 
bonds. 


PENNSYLVANIA R. R. CO.—Finance Docket 14109—Authority granted to 
assume obligation and liability in respect of not exceeding $5,790,- 
000 equipment-trust certificates, to be issued by Fidelity-Phila- 
delphia Trust Co. and sold at 101.0179 and accrued dividends, 
in connection with procurement of certain equipment. 


WHEELING & LAKE ERIE RY. CO.—Finance Docket 14320—Purchase by the 
New York, Chicago & St. Louis R. R. Co. of 60,000 shares common 
capital stock of W. & L. E. not shown consistent with public interest. 
Application denied. 





1. C. C. Service Orders 


No. 151—Issued September 6, effective September 10, 1943, which 
prohibits the operation of special freight trains. 

No. 152—Issued September 10, effective 12.01 a. m. September 13, 
1943, places the transportation of dry onions, from or within certain 
States, under permit control. 

No. 153—Issued September 15, effective 12.01 a. m., September 16, 
1943. Provides that no common earrier by railroad subject to I. C. 


Act shall allow or permit car peddling from any refrigerator car or 
cars 


No. 154—Issued September 23, effective same date. Finds unjus- 
tified embargo placed Sept. 15 by Chicago, Attica & Southern R. R. on 
traffic between and through Morocco, Ind., and West Melcher, Ind., 
and orders that road and other agents not to allow movement of lo- 
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ecomotives or cars owned, leased, or controlled by said railroad or its 
agents from its line, beyond points of interchange with connecting 
earriers, without permission of Director of Bureau of Service, I. C. C. 

No. 155—Issued Sept. 23, 1943—Effective at once Union Pacific 
R. R. shall not re-top ice any refrigerator car at Laramie, Wyoming. 
Restriction subject to any special or general permits issued by Direc- 
tor of Service, I. C. C. to meet specific needs or exceptional circumstances. 





Amendments to or Cancellations of Previous Service Orders 


No. 80, Amendment No. 12, effective Sept. 7, 1943. Cancels town 
of Marion, O., from the Fostoria, Ohio, market area, and designates it 
as separate market area. Further, designates Max A. Fuelber, T. M., 
Old Fort Mills, as Agent of the Commission to issue permits for grain 
movement at the Marion market. 

No. 89-A—Vacates and sets aside 8. O. No. 89, effective Sept. 16. 

No. 104, Amendment No. 3—Issued Aug. 31, 1943, dealing with sub- 
stitution of refrigerator cars for box cars. 

No. 115, Amendment No. 2—Effective 12.01 a. m., October 1, 1943, 
Broadens original Order in connection with diversion and reconsign- 
ment of fresh or green fruits or vegetables at certain points in south- 
eastern States, and Ohio River crossings. 

No. 133, Amendment No. 4, effective August 30, 1943. Provides re- 
frigerator cars loaded with fresh or green vegetables originating in 
Colorado may be initially bunker iced, but not to exceed 4,000 pounds 
bunker ice per car. 

No. 145, Amendment No. 2—Effective Sept. 23, 1943. Substitutes 
certain paragraphs for those in original order dealing with icing re- 
strictions on Idaho and Oregon potatoes. 

No. 147, Amendment No. 1—Effective Sept. 9, 1943. Adds States 
of Oregon and Washington to original order, and makes further amend- 
ments regarding icing restrictions on fruits and vegetables from western 
states. Order further modified by Amendment No. 2, effective Sept. 
11, 1943. 

No. 149, Amendment No. 1—Effective August 31, 1943. Provides 
that Denver & Rio Grande Western shall not initially ice a refriger- 
ator car or cars loaded with potatoes originating at points in Colorado. 

No. 150-A, effective Sept. 10, 1943, vacates Service Order No. 150. 





Uniform System of Accounts—1943 


The I. C. C., by an Order dated August 31, 1943, has called for a 
reissue of the Commission’s ‘‘Uniform System of Accounts, Issue of 
1943.’’ While there are a few minor changes in the reissue, the Direc- 
tor of the I. C. C. Bureau of Accounts has stated that the new classifi- 
cation is not intended to supplant the classification printed by the 
Association of American Railroads. In view of the above the Bureau 
of Accounts has announced that it will not make a general distribution 
of the new classification. 
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Forwarder Tariffs of Acme, National, and Universal, 
Effective September 30, 1943 


The first joint-action conservation plan between a railroad and a 
motor freight carrier was approved recently by the Office of Defense 
Transportation. Two motor common carriers, the Pacific Motor Truck- 
ing Company, Inc., of San Francisco, California, and the Security 
Truck Line, of San Jose, Calif., and a railroad, the Southern Pacific 
Company, of San Francisco, submitted the plan, under which they will 
exchange traffic. It is expected that more than 70,000 truck miles an- 
nually will be conserved. The three carriers will consolidate certain 
of their less-than-carload and less-than-truckload operations between 
San Francisco and Tres Pinos, California. 





Gas Pipe Line Application Approved 


Approval of an application for a certificate of public convenience 
and necessity to the Tennessee Gas and Transmission Company. Chat- 
tanooga, Tenn., for the construction, operation, and maintenance of a 
new natural gas pipe line from Driscoll, Texas to the Cornwell com- 
pressor station of the Hope Natural Gas Company near Charleston, 
W. Va., was announced on September 21, by the Federal Power Com- 
mission. This action was taken unanimously by the Commission at the 
conclusion of a hearing on this application. Simultaneously, the Com- 
mission announced a recess until October 5 of the hearing which opened 
last week on an application of the Hope Natural Gas Company of 
Clarksburg, W. Va., for a certificate of convenience and necessity to con- 
struct a new natural gas pipe line from the Hugoton gas fields in 
Kansas and Texas to the company’s Cornwell compressor station. This 
latter hearing has later been postponed indefinitely. 

The WPB on August 30, announced its decision that a new 1200- 
mile natural gas pipe line must be built from the southwest to the Ap- 
palachian manufacturing area before the winter of 1944-45 and ad- 
vised the Federal Power Commission that it would issue necessary 
authorization for materials as soon as the Commission decided which of 
the two applicants would build the lines. 





W. P. B. Approves New Oil Pipeline 


The War Production Board’s approval of construction of a new 
pipeline from Midland to Corsicana, Texas, will provide a much-needed 
additional outlet for the oil of the rich West Texas-New Mexico Permian 
Basin, last known area in which U. S. Crude oil production can be sub- 
stantially increased, Petroleum Administrator for War Harold L. Ickes 
said on September 8. 

The new pipeline will carry 42,000 barrels of crude oil daily from 
the Seminole and adjacent producing fields to connecting pipelines that 
serve refineries on the Texas Gulf Coast. The Magnolia Pipeline Com- 
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pany, builders of the line, will start immediate construction of initial 
segments of the pipeline between Seminole and Midland, Texas, to be 
built with second-hand pipe now available. Pipe laying on the main- 
line, Midland to Corsicana, will start in mid-November—30 days ahead 
of the original schedule, because PAW has arranged a month’s advance 
in the delivery of the required new pipe from the rolling mills. 





Controlled Material Lost or Stolen in Transit 


In cases where controlled material is lost or stolen in transit, it 
must be replaced by the person with whom the order for it was placed, 
without requiring a new allotment, the War Production Board announc- 
ed on September 14. This ruling, contained in Direction No. 28 to CMP 
Regulation No. 1, indicates that the replacement order should be treated 
by a producer in the same way a replacement order for defective con- 
trolled material is treated under the terms of Direction No. 16 to CMP 
Regulation No. 1. Generally, this means, the WPB said, that the re- 
placement order takes preference over all other orders. 

Warehouses must give a replacement order, according to Direction 
No. 28, preference over all other orders, in the absence of specific in- 
structions to the contrary. However, if a warehouse is unable to fill 


a replacement order immediately, the customer may, if he desires, and 
without further charge to his allotment account, cancel the order with 
the warehouse and place a new authorized controlled material order with 
another warehouse which can make delivery immediately. 

The direction specifically points out that it does not affect the rights 
or liabilities of any person with respect to lost or stolen material. 





Regulations for Shipping Meat 


All shippers of beef and veal must post within the freight car, 
truck or other means of transport a manifest completely identifying 
these products while in transit, the OPA has announced. This action 
is taken to insure compliance with the beef and veal regulation by pre- 
venting sales of meat items which do not meet the specifications set forth 
in the invoice; in other words, charging for one grade and shipping 
a lower grade. The manifest must give the following information: 

The place from which the meat items were shipped; the name and 
address of the owner of the meat items while in transit; the name and 
address of the person or persons to whom the meat items are being ship- 
ped; the name and address of the seller or sellers; the quantity, grade 
(including sex identification as to cow, stag and bull) the weight, and 
the price charged and received. 
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Industrial Location Study 


Copies of a study dealing with ‘‘Industrial Location for National 
Resources,’’ prepared by the National Resources Planning Board be- 
fore it went out of existence last month, became available recently. 
Among the subjects discussed is the effect of transportation on the ex- 
ploitation of national resources and on the location of manufacture. 
Copies of the study can be obtained from the Superintendent of Docu- 
ments, Government Printing Office, Washington, D. C., at a cost of 
$1.50. 





Movement of Commodities in Tank Cars 


The Office of Defense Transportation on September 15, further 
extended the list of commodities which may move by tank car to points 
over 200 miles without an ODT permit. The action took the form of 
an amendment (Amendment 1 to Special Direction ODT 7, Revised 1) 
to the original Special Direction, issued July 24, 1943. ODT officials 
pointed out that the amendment adds some 20 commodities to the list 
of exemptions from the tank car permit order and removes four com- 
modities. The exemption of cars containing commodities consigned by 
or to the Army, Navy, or Marine Corps is continued in the new amend- 
ment. 





National Railroad Adjustment Board 


The First Division of the National Railroad Adjustment Board had 
5,573 cases awaiting decision on September 4, 1943. The Board had 
heard 972 of these, of which 111 are deadlocked. 


The Second Division of the National Railroad Adjustment Board 
announced that its Circular B, has by action of the Division, been 
continued in effect to October 24, 1944. 


Judge Richard F. Mitchell of Ft. Dodge, Iowa, has been appointed 
a referee for the First Division of the National Railroad Adjustment 
Board to act on 57 deadlocked cases involving the Erie Railroad, New 
Orleans & Northeastern Railroad, Georgia Southern & Florida Railway, 
Spokane, Portland and Seattle Railway, Norfolk and Western Rail- 
way, Chicago, Milwaukee, St. Paul and Pacific Railroad—West, Chicago, 
St. Paul, Minneapolis and Omaha Railway, Southern Railway, Union 
Railway (Memphis), Chesapeake and Ohio Ry., Boston and Maine Rail- 
road, Kentucky & Indiana Terminal Railroad Company, Conemaugh & 
Black Lick Railroad, Minneapolis, St. Paul & Sault Ste. Marie Ry., and 
the Illinois Central Railroad. 
Judge Mitchell took up his assignment on September 9, 1943. 
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Government Officials Support Uniform Freight Rates 


Champions of a nationwide uniform freight rate structure have 
received strong support from four top Government officials in their 
eampaign to abolish ‘‘discriminatory’’ rate making. 

Senator Stewart, author of a uniform freight rate bill, revealed 
that the officials were in complete sympathy with the move to bring 
about equalization between southern and northern freight charges. 

OWM Director Byrnes, Vice President Wallace, War Food Admin- 
istrator Jones and Secretary Ickes supported Stewart’s bill. 





Governors Rate Fight Plan Unsuccessful 


Southern governors failed in their meeting with Western governors 
at Denver to effect a coalition between the West and the South to op- 
pose ‘‘discriminatory’’ freight rates, informed sources report. 

A resolution passed near the close of the joint session provided 
that the Western and Southern governors’ conferences would pursue 
their separate ways in freight rate studies. Whether the Western group 
will be invited, in turn, to join with the Southern conference at its 
meeting to be held in Miami this Winter is still a matter of conjecture. 

The resolution finally passed read as follows: 

‘*Resolved by the Western and Southern Governors’ Conference in 
joint session assembled, first, that the States of the Western governors 
dependently through their appropriate State agencies study the freight 
rate subject with respect to any discriminations that may affect the re- 
spective Western States; and second, that a liaison committee of the 
two groups be appointed to study matters of mutual interest other than 
freight rates and also consider the advisability of another joint meeting 
of the two groups.”’ 





EXAMINATION DATES FOR NON-LAWYER APPLICANTS CHANGED 


On October 12th the Secretary of the Commission issued a release 
concerning non-lawyer applicants for admission to practice before that 
tribunal under Rule 8(b) of the Commission’s Rules of Practice. 

In the future examinations for admission to practice will be con- 
ducted twice a year, namely, the first Tuesday in April and October of 
each year. 


Motor Transportation 
By J. Nrntan Beat, Editor 
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1. State Commissions Oppose Federal Regulation 


The National Association of Railroad and Utility Commissioners, at 
its recent convention in Chicago, continued its opposition to Federal 
legislation looking toward the establishment of uniform truck regula- 
tion. 

The Association takes the position that progress is being made 
through reciprocal arrangements between the States, and that there 
is not need for Federal intervention. 

Statistics, gathered by the special committee, whose chairman was 
George C. McConnaughey, chairman of the Public Utilities Commission 
of Ohio, were submitted to show that ‘‘there has been an increase in 
some form of reciprocity in about 30 per cent of the states.’’ This de- 
velopment is credited to the war and to ‘‘realization by the states that 
the matter of transportation between them is strictly a state proposition 
and does not need federal control.’’ 

Records submitted covered the present status of reciprocity among 
the 48 states affecting motor buses, vehicles of war workers and members 
of the military forces, as well as motor trucks. Concerning the latter, 
the following information was presented : 

Fourteen states, by statute, have the right to enter into full reci- 
procity with any other state. 

Privately owned and operated trucks, trailers and semi-trailers op- 
erating interstate are granted reciprocity in 31 states, limited reciprocity 
in 16 states; one state grants no reciprocity. 

Common and contract truck operators have full reciprocity in 13 
states, limited reciprocity in 17 states; 18 have no reciprocity. 

Common and contract truck operators, exclusively interstate, have 
full reciprocity in 19 states, limited reciprocity in 21 states; eight have 
no reciprocity. 
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Common and contract truck operators, without loading or unload- 
ing cargo within the state, are granted reciprocity fully in 19 states, 
limited reciprocity in 21 states and no reciprocity in eight states. 

Common and contract truck operators dedicated exclusively to mil- 
itary personnel and/or equipment, are granted reciprocity fully in 15 
states, limited in 21 states and no reciprocity in 12 states. 





2. Household Goods Carriers—Proposed Rules 


The Law and Enforcement Section, Bureau of Motor Carriers, In- 
terstate Commerce Commission, presented a brief to the I. C. C. in 
which it asserted that proposed new rules of practice for motor com- 
mon carriers of household goods are reasonable, lawful and necessary 
to eliminate objectionable practices of certain carriers in connection 
with procuring insurance, estimating transportation charges and as- 
sessing dock charges. 

George H. English, A. B. Campbell and Herbert I. Warner, Sec- 
tion attorneys, filed the brief in the case which is known as Ex Parte 
No. MC-19. 

The I. C. C. has had the matters involved under investigation for 
a long period, and last March 20 it reopened the case for further hear- 
ing on the basis of informal complaints from shippers that some house- 
hold goods carriers have misrepresented the nature of cargo insurance 
they obtain for shippers, and given to shippers estimates of transpor- 
tation charges below those subsequently demanded at destination. A 
further complaint under investigation is that certain movers advance 
dock charges to warehousemen without authority from shippers and 
either absorb such charges or withhold deliveries until the charges are 
paid by the shipper. 

Although household goods movers have protested against a pro- 
posed rule which would require them to publish in their tariffs copies 
of any cargo insurance policies they obtain on behalf of shippers, the 
Section declared that this would be a proper rule because the subject 
matter is included within the definition of ‘‘transportation’’ in sec- 
tion 202 (a) (19) of the Interstate Commerce Act as ‘‘the performance 
of a service in connection’’ with transportation. Operators of moving 
businesses, however, have pointed out that they cannot control the 
terms of an insurance policy and that every time the insurer changes a 
policy the whole portion of any tariff containing a copy of such a policy 
would have to be republished. 

The Section’s brief maintained that ‘‘when the carrier undertakes 
the selling, providing, or procuring of . . . insurance its service is so re- 
lated to and a part of the transportation contract that it must be re- 
garded as a service in connection with the transportation ... and the 
charges for the insurance must be covered by appropriate provisions in 
the carrier’s tariff.’’ 

‘*The carrier’s duty to furnish to the shipper a copy of the policy 
should be made definite and binding.’’ 
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Concerning proposed rules numbered 9 to 15, relating to estimating 
transportation charges, the brief asserted that all estimates should be 
made in writing on a standard form. This conflicts with views of motor 
carrier operators who have explained that the circumstances are such 
that sometimes physical examination of the property is impossible as 
it may be at a distant point or the request for an estimate may come in 
by telephone or telegraph. 

Other proposed rules would require itemized statements of all ar- 
ticles received for carriage, immediate notice to the shipper if the es- 
timate is more than 10 per cent below the correct actual charges and 
return of the goods to the shipper without charge if so requested. Still 
others would cover extensions of credit, provision for reweighing in case 
of questions on weight and tariff changes. 

The Section said that ‘‘the giving of low estimates, whether inten- 
tional or not, leads the shipper to believe that he will be required to pay 
only the estimated charges... . As a result the shipper is placed in 
the unfortunate situation of having to secure additional money in order 
to pay the full transportation charges. ... The correction of this mat- 
ter is necessary.... 

Much attention was given in the brief to the matter of dock charges, 
covered under a proposed Rule 16. Motor carriers, it was made clear, 
sometimes pay the dock charge without shipper authority and then re- 
fuse to deliver to the consignees until the charges are paid. 

‘‘There is no obligation upon carriers to absorb such charges and 
to do so would be unlawful,’’ the brief said.... ‘‘Proposed Rule 16 
should be adopted.’’ The rule itself would prescribe uniform practices 
on dock charges and attempt to eliminate unlawful or discriminatory 
features. 





3. Transfer of Motor Carrier Rights 


The Interstate Commerce Commission issued new rules and regu- 
lations governing transfers of rights to operate as a motor carrier, a 
move designed to bring former rules into line with present-day practices, 
and to clarify transfers of the smaller carriers. 

The order promulgating the new rules was issued by Division 5. It 
pertains to transfers under Sections 206, 209 and 212(b) of the Inter- 
state Commerce Act. 

Under the new rules, effective December 1, ‘‘transfer’’ is defined as 
covering all transactions not included in Sections 5 and 210a(b) of the 
act, whether purchases, leases, contracts or otherwise, in which a motor 
carrier is acquired by one person from another. Section 5(10) of the 
act provides that approval authorization is not required in the case of 
a transaction within the scope of paragraph (2) where the only parties 
are motor carriers not controlled or affiliated with a carrier, and where 
aggregate number of vehicles owned, leased, controlled or operated by 
the parties does not exceed 20. 
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The new rules provide that an operating right may be divided as to 
routes or territories and transferred in part, provided the routes or 
territories are clearly severable and the division does not create dupli- 
eate operating rights. No division of rights based on class or classes 
of property will be approved unless the part transferred is clearly dis- 
tinguishable and severable. 

The new rules provide that no attempted transfer of rights may 
be effective under pledge or foreclosure or by levy in judgment or claim 
without compliance with the rules and prior approval of the I. C. C. 

A further section covers operations by fiduciaries, while still an- 
other covers leases and contracts to operate. 





4. Chicago Truck Terminal 


A new facility, first of its kind, which will give industries in the 
Chicago area greatly expedited over-the-road motor carrier service, is in 
operation. It is an interchange freight yard and house, covering a 
square block, at 31st and Iron Streets, to which 20 competing motor 
earriers will deliver outbound interchange motor freight for sorting, 
classification and dispatch, for the most part in solid truckloads, via 
road-haul trucking companies. 

The terminal was developed as a feature in the Office of Defense 
Transportation’s joint action program for suburban motor service. 

The 20 participating trucking companies have incorporated as the 
Chicago Suburban Interline Terminal Corporation. Conceived by Earl 
Girard, general manager, Chicago Suburban Motor Carriers’ Associa- 
tion, Inc., the facility is expected to cut days from the time in transit 
of much interline truck freight and to reduce greatly the mileage operat- 
ed by the suburban truckers in making deliveries to road-haul terminals. 

Under existing conditions, each of the cooperating operators makes 
daily deliveries to each of the road-haul carriers over the lines of which 
its interline freight is routed, resulting in duplication of transportation. 

Under the new plan, many small truck units, now used to transport 
partial loads to terminals of road-haul carriers, will be released for other 
work. The receiving suburban carrier will be able to load all of his 
freight regardless of its final destination, into a single large unit for 
transport to the interchange terminal. 

When the freight is unloaded there, it will be sorted and routed 
out in solid truckloads via the road-haul route best suited to serve the 
destination territory. Under recent service orders of the Interstate Com- 
merce Commission, such routings may be made in the interests of trans- 
portation efficiency regardless of the instructions on the bill of lading. 

The plan will operate under approval granted by the Office of De- 
fense Transportation for joint action to coordinate services and pool 
facilities among operators serving an area within an air-line radius of 
60 miles from Chicago. 
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5. Motor Carrier Pool Plans 


The full Commission, in rejecting the pool plan submitted by Al- 
lied Van Lines in MC-F-1775, has established a number of important 
principles. 

It appears from the report that a non-carrier cannot acquire car- 
rier status by becoming the operating agent of a pool plan submitted 
under Section 5. It further appears that applications under Section 
5 must present bona fide mergers or bona fide pool plans, and that the 
provisions of Section 5(1) and 5(2) cannot be straddled in such a 
manner as to partake of the elements of both and lacking any complete 
fulfillment of the requirements in either paragraph. 





6. Rate Cases 


In Docket I. & S. M-2222 the Commission authorized an increase 
in rates on the application of the Middle Atlantic States Motor Carrier 
Conference, Inc. 

Numerous Governmental Agencies petitioned the Commission for 
reconsideration, and the petitions have been denied. Petitions for 
reconsideration were filed by the War and Navy Departments, the 
Director of Economie Stabilization, the War Food Administrator and 
the Office of Price Administration. 





7. New Motor Carrier Operations 


The Office of Defense Transportation has established the policy 
that no new operation of commercial motor vehicles will be permitted, 
unless it can be shown that the service will contribute to the prosecu- 
tion of the war or maintenance of essential civilian economy. The 
O. D. T. will enforce this policy through its certificates of war neces- 
sity. Without a certificate of war necessity an operator cannot obtain 
fuel, tires and other items necessary for the conduct of the operation. 

While pointing out that the policy will be used as a ‘‘guide’’ in 
future cases, the statement attached three important considerations. It 
was explained that the policy will be applied unless: 

1. The service proposed cannot be performed at all by any ex- 
isting means of transportation; or 

2. If the existing service is not so convenient or expeditious as 
the proposed new service, and a positive need directly related to the 
war effort is shown for greater convenience or expedition; or 

3. If the service proposed will result in conservation of existing 
transportation facilities to a degree which outweighs in importance 
the added use of the new transportation facilities. 

Proposed new service, Mr. Eastman maintained, should not merely 
add to the pleasure or convenience of civilians. It must qualify by 
contributing directly and in important degree to the war effort or be 
necessary to sustain the health and welfare of civilians, he claimed. 
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8. Use of Short Routes Permitted 


The Commission has issued an emergency order, M-3, in which car- 
riers are permitted to deviate from their certificated regular routes and 
use the shortest route if the regular route is less than 110% of the short 
route. In cases where the regular route is 110% or more of the short 
route, a special application must be filed with the Commission. The 
order will be effective until December 31, 1944, unless sooner changed 
by the Commission. 





9. Common Carriers—Certificate Limitations 


The Commission has held that it may limit the service of com- 
mon carriers to types of shippers. In proceedings involving Globe Cart- 
age Co., Ine., and Barnett Trucking Company, Docket MC 3339, the 
earriers were limited to hauling for freight forwarders. 

In connection with contract carriers the Commission had hereto- 
fore prescribed such restrictions in their permits, and litigation involv- 
ing that issue was carried to the Supreme Court, where the Commission’s 
orders were upheld. The above mentioned cases appear to represent 
the first occasion on which the Commission has applied the rule to com- 
mon carriers. 





10. Motor Carrier Safety Regulations Amended 


Because of difficulty in obtaining certain materials due to the 
war, the Motor Carrier Bureau of the Interstate Commerce Commission 
in an order made public on September 17, authorized motor carriers to 
be equipped with other than ‘‘red-burning’’ fusees. This will enable the 
use of other less critical materials in the manufacture of fusees which do 
not appreciably affect their efficacy, according to the Bureau. 

The Motor Carrier Bureau also amended its regulations so as to per- 
mit the use of first-aid kits made from other than sheet metal providing 
they are reasonably dust and weather tight. This action was taken be- 
cause of shortage in critical material. The order, however, makes no 
change in the contents of the safety kits. The provisions of the regula- 
tions in both instances are suspended until December 31, 1944. 





11. August Truck Freight Volume 


The volume of freight transported by motor carriers in August in- 
creased 1.4 per cent over July and held 7.1 per cent over August, 1942. 

Comparable reports were received from 215 motor carriers in forty- 
one States. The reporting carriers transported an aggregate of 1,708,843 
tons in August, as against 1,685,344 tons in July, and 1,595,951 tons in 
August, 1942. 
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The ATA index figure, computed on the basis of the average montb- 


ly tonnage of the reporting carriers for the three-year period of 1938. 
1940 as representing 100, was 191.35. 





12. Revenues and Passengers of Motor Carriers 


The I. C. C. has reported that Class I motor carriers of passengers, 
during the month of June 1943 had a passenger revenue of $32,937,159 
and carried 47,120,096 passengers. During the same month in 1942 


the passenger revenue was $24,199,355 with 30,730,898 passengers car. 
ried. 











eT, 
,159 
1942 


car- 








Freight Forwarder Regulation 


By Gites Morrow 


Commerce Counsel, Freight Forwarders Institute 


Bill to Extend Authority for Forwarder Motor Carrier 
Joint Rates 


Hon. Clarence F. Lea, Chairman of the House Committee on In- 
terstate and Foreign Commerce, has introduced Bill H. R. 3366, dated 
September 30, 1943, providing for an amendment to Section 409 of Part 
IV of the Interstate Commerce Act to extend for a period of two years 
after November 16, 1943, the present authority for freight forwarders 
and motor carriers to maintain joint rates. 

In addition to extending the present expiration date of Section 
409 of the Act, the bill would also amend subparagraph (4) of Paragraph 
(a) of that section so as to permit the establishment of new joint rates 
and charges, under certain conditions, by forwarders who have been 
unable to establish such rates under the Act as written. 

Section 409 of Part IV of the Act as it presently stands is, by its 
terms, scheduled to expire November 16, 1943. This section provides 
that freight forwarders and motor carriers may operate under joint 
rates for an interim period pending the establishment of assembling 
and distribution rates under authority of Section 408 of the Act. Com- 
paratively few assembling and distribution rates have been filed pur- 
suant to Section 408 and the purpose of Chairman Lea’s bill is to fur- 
ther extend the authority for joint rates pending the establishment of 
such assembling and distribution rates. 





Freight Forwarder Insurance Regulations— 
Ex Parte No. 159 


By order dated September 13, 1943, the I. C. C. has instituted an 
investigation in Ex Parte No. 159, into the matter of prescribing in- 
surance regulations applicable to freight forwarders subject to the In- 
ters‘ate Commerce Act pursuant to the provisions of Section 403, Para- 
graphs (c) and (d). Formal hearing is set for October 13, 1943, at 
New York City, before Examiner Coyle. 

The Commission released, simultaneously with the order institut- 
ing this investigation, a notice to the public, and a tentative draft of 
proposed rules and regulations governing the filing and approval of 
surety bonds, policies of insurance, qualifications as a self-insurer, or 
other securities or agreements, by freight forwarders subject to the Act. 


~ = 
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Consolidation of Shipments by Freight Forwarders 


The I. C. C. has released its report and order, dated September 7, 
1943, in Docket No. 28894, Consolidation of Shipments by Freight For- 
warders. Hearing was held in this proceeding before Commissioner 
Aitchison on March 15, 1948. There were 14 respondents, only 3 of 
which appeared and offered testimony at the hearing. 

The Commission’s order requires respondents to cease and desist, 
on or before December 15, 1943, from maintaining and applying rates, 
charges, rules, regulations and practices which are found by the report 
to be unlawful and inconsistent with and contrary to those prescribed 
and required to be maintained. The order prescribes seven basic re- 
quirements which must be complied with by any forwarder desiring to 
establish rates on minimum lot shipments of the type under investiga- 
tion and a like number of requirements as to volume, truckload, or car- 
load shipments. Among the requirements as to minimum lot shipments 
the order requires a minimum charge of 10 cents per lot as delivered to 
the forwarder with a minimum charge per aggregated or consolidated 
shipment of 75 cents. As to volume truckload or carload shipments, a 
minimum consolidation and storage charge of 20 cents per 100 pounds is 
fixed as a requirement. In reaching its conclusion, the Commission 
stated that Section 406(d) requires them, in passing upon the lawful- 
ness of the rates, rules, and practices of freight forwarders, to give due 
consideration, among other things, ‘‘to the inherent nature of freight for- 
warding.’’ On this point the Commission states: ‘‘The inherent nature 
of freight forwarding is embedded in its primary purpose, namely, the 
assembling and forwarding in fast and dependable service, of less-than- 
earload or less-than-truckload quantities for transportation, either by 
rail, motor, or water carrier, in carload or truckload shipments, and the 
distribution of such shipments to the respective consignees at destina- 
tion.”’ 





Freight Forwarder Permit Granted 


The I. C. C., Division 4, by order dated September 4, 1943, in Docket 
No. FF-112, has granted a permit to W. R. Peterson, doing business as 
an individual, authorizing him to operate as a freight forwarder in the 


transportation of general commodities from Chicago, IIl., to Milwaukee, 
Wise. 





Amendment to Freight Forwarder Uniform 
System of Accounts 


The I. C. C., Division 1, by order dated September 21, 1943, has 
amended the Uniform System of Accounts for Freight forwarders, issue 
of 1943. The amendment, which becomes effective January 1, 1944, 
changes the basis upon which to determine whether or not forwarders are 
subject to the accounting regulations. As originally issued the classifi- 
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eation of accounts prescribed for freight forwarders was applicable 
only to those forwarders having annual operating revenues exceeding 
$100,000. ‘‘Operating revenues,’’ according to the classification, rep- 
resents the difference between ‘‘transportation revenues’’ (the revenue 
accruing to the company from forwarder services upon the basis of tariff 
rates) and ‘‘transportation purchased’’ plus ‘‘incidental revenues.’’ 
The amendment will make the classification applicable to forwarders 
having gross revenues of $100,000 or more. 

The effect of the amendment will be to extend the requirements of 
the prescribed system of accounts to an additional group of forwarders, 
not now covered by the regulations, whose gross revenues exceed $100,- 


000. 





Revenues, Expenses and Statistics of Freight Forwarders 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has initiated a new statistical release designated Statement No. Q-950 
(QFF), which will be issued quarterly, showing revenues, expenses 
and statistics of freight forwarders subject to the reporting require- 
ments of the I. C. C. 

The first of these statements has been issued covering the first 
quarter of 1943 and contains the statistics extracted from 46 quarterly 
reports of forwarders having gross revenues of $100,000 or more per 
annum. 

According to the statement the 46 forwarders reported transpor- 
tation revenues of $46,845,421. Net income for the group before pro- 
visions for income taxes, was $1,427,866. Net income was $868,408. 
Tons of freight received from shippers was 1,353,665, and number of 
shipments totaled 4,957,297. 





Freight Forwarder Applications Dismissed 


The I. C. C., by orders dated September 22, 1943, in Dockets Nos. 
FF-134 and FF-135, Bekins Van and Storage Co., of Sioux City, Iowa, 
and same, Omaha, Nebraska, has dismissed the applications of these 
companies for the reason that applicants are engaged only in the trans- 
portation of used household goods ; that in such operations applicants are 
not freight forwarders subject to part IV by reason of the exemption 
provisions of Section 402(b) (2); and applicants have requested that the 
applications be withdrawn. 











Water Transportation 


By R. GRANVILLE Curry, Editor 


1. C. C. Decision in Seatrain Case Set Aside by Federal Court—No 
Jurisdiction to Require Interchange of Railroad Cars Beyond 
Territorial Waters of United States 


On October 9 a three-judge court at Newark, N. J., held that the 
Interstate Commerce Act did not authorize the Commission to compel 
the railroads to make interchange with Seatrain Lines, Inc., beyond 
the United States or its territorial waters, as required by the Commis- 
sion’s order in 234 I. C. C. 114. The Court indicated that the remedy 
must ‘‘lie with Congress.’’ Suit had been brought by certain rail- 
roads to enjoin the order of the Commission. 





Export Freight Increases 


Cars of export freight, excluding coal and grain, handled through 
the United States ports in August was the heaviest on record totaling 
135,622, compared with 84,556 in August 1942, or an increase of 60 
per cent. 

Export grain unloaded at the ports totaled 3,510 compared with 
1,849 in August 1942, or an increase of 90 per cent. 

In addition the railroads also handled 628 carloads of coastal freight 
in August this year compared with 958 handled in same month last 
year, or a decrease of 34 per cent. 





Export Control Modifications Announced 


The Office of Economic Warfare by release No. OWI-2535, Septem- 
ber 27, 1943, announced that modifications in export control for ship- 
ments to sixteen Latin American republics would go into effect October 
Ist. 





Great Lakes Iron Ore Movement 


In a determined effort to wipe out the deficit which the late opening 
of navigation caused in the Great Lakes iron ore movement, the car- 
riers in August moved 13,976,707 gross (long) tons of ore from upper 
to lower lake ports, setting a new all-time record for the second suc- 
cessive month, the Office of Defense Transportation reported. 

The heavy run brought the season’s cumulative total to 51,323,852 
tons as of August 30, only 76,000 tons, or one-tenth of 1 per cent, be 
hind the cumulative schedule which must be maintained in order to 
meet the season’s goal of 86,500,000 tons. 
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With only foggy weather preventing the carriers from exceeding 
the 14,000,000-ton mark in their movement of ore along the route to 
mills which produce the steel required for the Nation’s war machine, the 
lake carriers topped the month’s quota by some 27,000 tons a week. 





Lower Freight Rate Surcharges on Cargoes Between United 
States and Foreign Areas 


The War Shipping Administration has announced materially lower 
freight rate surcharges on petroleum, petroleum products and other 
liquid cargo shipments into and between foreign areas. The surcharges, 
effective September 22, cover various bulk liquid cargoes being trans- 
ported over many sea routes. 

Fourteen of the new rate schedules apply to petroleum, two to 
liquid caustic soda, and one each to molasses, creosote, benzol, and 
liquid wax. 

A sharp slash was made in the rate on cargoes of petroleum from 
the Netherlands West Indies and U. S. Gulf ports to the Portland Pipe 
Line and to Halifax, Nova Scotia. 

The reduction in these surcharges reflect the generally improved 
conditions in the various trade areas involved. 

Revision in the schedules covering the various bulk liquid cargoes 
were announced for these routes: 

From Gulf of Mexico and Caribbean ports to U. S. Atlantic ports; 
between U. S. Atlantic ports and between U. S. Gulf ports. 

From U. 8. Gulf ports to U. 8. Atlantie ports and to the Portland 
Pipe Line for export, and to Halifax, Nova Scotia. 

From U. S. Gulf ports to Bermuda and the West Indies, and from 
Caribbean ports to Puerto Rico and the Virgin Islands. 

From U. S. Gulf and Pacific Coast ports to Central America and 
the Panama Canal Zone. 

From U. 8. Gulf ports to South America. 

Between U. 8S. Pacific Coast ports and from U. 8. Pacifie Coast ports 
to U. S. Gulf and Atlantic ports. 

From U. 8. Pacific Coast ports to Canadian Pacific Coast ports. 

From U. S. Pacific Coast ports to Alaska. 

From U. S. Pacific Coast ports to the Hawaiian Islands and be- 
tween Hawaiian Island ports. 

From U. S. Atlantic ports to U. 8. Gulf ports. 

From Caribbean ports and East Coast of Mexico to U. S. Atlantic 
san and to the Portland Pipe Line for export, and to Halifax, Nova 

cotia. 

From ports outside Continental United States to Bermuda, the 
West Indies and British Guiana. 

From ports outside Continental United States to Central America 
and the Panama Canal Zone and between Mexican ports. 

From ports outside Continental United States to South American 
ports, and between South American ports; also, part cargo transfers 
from Netherlands West Indies to Trinidad. 
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The creosote is carried from U. 8. Atlantic ports to U. S. Gulf 
ports; benzol is transported from U. S. Atlantic ports to U. S. Gulf 
ports and between U. S. Pacific Coast ports, and caustic soda is carried 
between the U. S. Pacific Coast ports and in wing tanks from U. §. 
Atlantic ports to the Netherlands West Indies. Liquid wax is also 
transported in wing tanks over sea lanes from U. 8. Atlantic ports to 
the Netherlands West Indies. 

The order covering molasses applies to the route from the Hawaiian 
Islands to U. S. Pacific Coast ports. 





1. C. C. DECISIONS 


Wholly Exempt Transportation No Basis for “Grandfather” Rights— 
Russell Case Distinguished—Possibility of Interchange, 
A Factor in Considering New Rights 


In No. W-764, Upper Mississippi Towing Corporation Common 
Carrier Applications, decided September 15, 1943, Division 4 found 
that applicant was not entitled under the ‘‘grandfather’’ clause to op- 
erating rights but it was shown that it was entitled to new operating 
rights as a common carrier by towing vessels in the performance of 
general towage and by self-propelled and by non-self-propelled vessels 
with the use of separate towing vessels in the transportation of com- 
modities generally, between points on the Mississippi and St. Croix 
Rivers from Minneapolis, Minn., to St. Louis, Mo., both inclusive. 

In denying ‘‘grandfather’’ rights the Commission found that ap- 
plicant’s transportation consisted almost entirely of (1) bulk com- 
modities exempt under section 303(b) and (d); (2) towage performed 
by applicant for other carriers exempt under section 303(f) (2); and 
(3) towage of derrick boats and other floating objects exempt under the 
Commission’s order in Ex Parte No. 147, Towage of Floating Objects. 
The Commission pointed out that the only transportation on and prior 
to January 1, 1940, with few minor exceptions, consisted of transport- 
ing petroleum in bulk and all of applicant’s barges on or before that 
date were designed primarily for the transportation of that commodity. 
That applicant had held itself out to transport other commodities was 
held to be insufficient to justify the granting of operating rights in the 
absence of a showing of non-exempt transportation. 

The Commission distinguished Russell Bros. Towing Co., Inc.. 
Common Carrier Application, 250 I. C. C. 429, and No. W-439, Marine 
Transit Company Application (not printed.) In those cases the Com- 
mission said that in determining ‘‘a carrier’s status and the scope of 
its operations’ during the ‘‘grandfather’’ period its entire operation 
should be considered and not merely the non-exempt operation, while 
in the case before it there was a failure to show performance of trans- 
portation subject to part ITI. 

In denying new operating rights south of St. Louis on the Mississ- 
ippi River and on the Ohio River, the Commission noted the expression 
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of willingness by the protestants to join with the applicant in through 
routes and joint rates on the same basis of divisions and operating 
arrangements as are in effect with other carriers, and pointed out that 
the act (section 305(b) and (d), 306, and 307) required common car- 
riers by water to establish reasonable through routes and joint rates 
with other such carriers and reasonable interchange of traffic. The 
Commission said that the statute thus recognizes ‘‘the desirability of 
furthering the practice of interchanging traffic between connecting water 
carriers, which circumstance refutes appiicant’s contention that it should 
be given rights to operate through common carrier service over such a 
large proportion of the inland waterways.’’ 

The Commission found that the evidence, including testimony of 
numerous representatives of public bodies, as to the need of the proposed 
service warranted the granting of a certificate covering the routes, in- 
eluded in its certificate. 

Commissioner Miller concurred in the result. Commissioner Porter 
concurred in part, but thought that the certificate should also include 
the right to operate on the Ohio River as far upstream as Cincinnati and 
on the Mississippi as far south as Cairo. 





Interim Operation, Not Continued, Is Insufficient Basis for Grant- 
ing Permit—Failure to Show Need for Additional 
Transportation Service 


Division 4 in No. W-466, Hennepin Barge Line Company Contract 
Carrier Application, decided September 4, 1948, denied the application 
of applicant for a permit to continue operation instituted between Jan- 
uary 1, 1940, and February 1, 1941, as a contract carrier between points 
on the Mississippi River from New Orleans, La., to Minneapolis, Minn., 
and on the Missouri River from Alton, IIl., to Kansas City, Mo. 

In denying a permit the Commission found the failure of applicant 
to perform any transportation service between St. Louis and Minneap- 
olis and between Alton and Kansas City during the interim period must 
be construed as abandonment of service between those points. It said 
further that the movements between Louisiana points and St. Louis 
and applicant’s solicitation efforts refute its contention that lack of 
towing equipment is principally responsible for the failure to operate 
and that applicant has performed no transportation service since July, 
1941. Hence, it said, there is no existing operation for which the Com- 
mission might issue approximate authority. 

A protesting water carrier showed that in addition to its service 
other common carriers operate on the Mississippi River between St. 
Louis and New Orleans, and the applicant, the Commission said, in- 
troduced no evidence of the ‘‘need for additional transportation ser- 
vice’’ on the waters covered by the application. 
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Acquisition by an Individual of Stock Control of Two Water Carriers 
Whose Equipment Had Been Requisitioned, Approved— 
Reports Not Required 


R. J. Ultican in F. D. No. 14271, decided September 18, 1943, was 
authorized by the Commission under section 5(2) of the Act to acquire 
control through stock ownership of the Coast Tug & Barge Co., and 
the Ocean Transportation Co. The Commission said: 


“‘The proposed transaction will not result in any change in 
operation or service, or in any increase in total fixed charges. It 
does not contemplate any assumption or guaranty of payment of 
dividends or fixed charges. Since the companies involved are not 
now operating, owing to the requisitioning of their vessels, it is 
apparent that the interests of carrier employees will not be af. 
fected.’’ 


Under the circumstances the Commission said that it would not 
subject applicant to the requirement as to reports, accounts, etc., or the 
issuance of securities as provided in section 5(3) but that the Com- 
mission was authorized under section 5(9) to make such orders later 
as for good cause might be deemed necessary or appropriate. 





New Operation By Contract Carrier of Limited List of Commodities 
Authorized—tTransportation of ‘Steel Borings (Chips) 
Or Scrap Steel’ Exempt 


Division 4 in No. W-637, Ray Howland Contract Carrier Appli- 
cation, decided September 4, 1943, found that applicant was entitled 
to a permit as a contract carrier by non-self-propelled vessels with the 
use of separate towing vessels in the transportation of steel bars, chan- 
nels, angles, and plate, and of pig iron from South Chicago, IIl., to Rock 
Island, Moline, and East Moline, IIll., by way of certain of the Illinois 
waterways and the Mississippi River. The Commission pointed out 
that applicant ‘‘is the only carrier by water now operating between 
these points by way of the Illinois and Mississippi Canal,’’ although 
several carriers by water operated over much longer routes embracing 
the Illinois waterways and the Mississippi River. In restricting the 
list of commodities to be carried, the Commission found that ‘‘steel 
borings (chips), or steel scrap, will be shipped in bulk within the mean- 
ing of section 303(b), as interpreted by us in Mulqueen Contract Car- 
rier Application, 250 I. C. C. 436,’’ and will be exempt. 

Transportation of various other commodities it was shown would 
be entirely intrastate and, therefore, afforded no basis for enlarging 
the list of commodities included in the permit. 
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Absence of Service During Year 1939 Found No Bar To ‘“Grand- 
father” Rights—Prior Report Modified 


Division 4 in No. W-616, Gartland Steamship Company Contract 
Carrier Application, decided September 25, 1943, found on reconsid- 
eration that its prior report in 250 I. C. C..782 should be modified so 
as to authorize operations on Lake Ontario and the St. Lawrence River, 
in addition to the operations authorized in the prior report. In reaching 
its conclusion the Commission referred to a list of shipments on Lake 
Ontario and the St. Lawrence River from 1931 to 1941, and said that 
the list showed that Oswego and Ogdensburg had been served from 
one to five times each year from 1931 until 1941, except during 1934, 
1935, 1937. and 1939. The commodities transported consisted of grain, 
coal, paper, cement, flour and feed, copper, alum. ingots, alum. pigs, 
pig iron, and bar steel. Although no service was performed to or from 
points on the St. Lawrence River and Lake Ontario during 1939, the ad- 
ditional evidence of past operations, the Commission said, showed that 
applicant served points on those waters prior to the statutory date, was 
offering such service on that date, and was entitled to operating rights. 





Transit Cancellation Found Not Justified 


Division 3 of the Commission in I. and 8S. No. 5176, Transit in Con- 
nection with Gulf Water Lines, has found unjustified the proposed 
cancellation of operation of transit arrangements at points in the south- 
west in connection with through rates for transportation from and to 
points in the southwest over routes partly by rail and partly by water, 
embracing certain steamship lines serving Gulf and Atlantic ports. 

Cancellation of the suspended schedules on or before November 
9 was ordered. 





Restriction of Proportional Rail Rates Found Not Unlawful 


In No. 28731, Coast Transportation Company, Inc., et al. v. Aber- 
deen & Rockfish Railroad Company et al., decided September 28, 1943, 
Division 3 found that proportional rail rates from and to points in cen- 
tral, southwestern, and southern territories, restricted so as to apply 
only in connection with traffic moving by rail beyond the interchange 
point, were not shown to be unreasonable or otherwise unlawful. 

The effect of the decision appears to be to require the application of 
higher local rates where the movement beyond the interchange points 
is by water. Commissioner Johnson dissented on the ground that un- 
lawful discrimination under section 3 had been shown. 








Meetings of Regional Chapters 


District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass, 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago, Ilinois, 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago 


District of Columbia Chapter 

George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 

Meets 12:30 P. M. Third Tuesday every second month, Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 


A. C. Welsh. Chairman, 66 Court St.. Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
W. W. Gibson, President, 1144 Baker Building, Minneapolis, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
pe other district, he shall automatically be a member of the district in which he 
resides, 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNat). 


—88— 





in Bos 
busines 
certain 
taken : 


H. 
H. 
8. 
S. 
at leas’ 
this su 
of the 
H 
transp 
ticular 


lis, 


Min- 


terri- 
nerce 
r, by 
er of 
*h he 


h the 

local 
ation. 
ation, 
nerce 
ip in 


id on 





OCTOBER, 1943 89 





Pittsburgh Chapter 
John H. Wilharm, Chairman, G. T. M., Diamond Alkali Company, 
535 Smithfield Street, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month. Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
Scott Elder, Chairman, McCutchen, Olney, Mannon & Greene, Bal- 
four Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco. California—quarterly. 


Southern California Chapter 


Roy S. Busby, Chairman, T. M., Southern California Division of 
General Motors Corporation, 2700 Tweedy Boulevard, South Gate, Cali- 
fornia. 





District No. 1 Considers Bills Pending in Congress 


A membership luncheon meeting of District No. 1 Chapter was held 
in Boston, Mass., Wednesday, September 15. The principal item of 
business was a report of the Committee on Legislation with respect to 
certain Bills pending before the Congress. The following action was 
taken : 


H. R. 94—should be opposed 

H. R. 96—should be opposed 

S. Res. 125—should be opposed 

S. 942—that congressional action on this bill should be withheld 
at least for the duration of the war. (Upon request of certain members, 
this subject will be docketed for reconsideration at the Annual meeting 
of the Chapter to be held on October 20) 

H. R. 2720—no action to be taken, it being felt that the interested 
transportation systems should be left to deal directly with this par- 
ticular measure. 


S. 947 H. R. 2436 
S. 1124 H. R. 2645 
H. R. 2378 H. R. 3172 
H. R. 2391 H. R. 3183 
H. R. 2435 
That all of these bills contemplating legislative rate-making should be 
opposed. 
8. 1030 
H. R. 2547—should be opposed. 
S. J. Res. 46, 
S. J. Res. 75, 
8. 931, 
H. R. 2167, 


H. R. 2785—no action to be taken. 
The Annual Meeting of District No. 1 Chapter will be held at the 
Hotel Manger, Boston, on Thursday, October 21st at 12:30 P. M. 
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Pending legislation in Congress will be taken up by the Executive 
Committee at its next meeting, at which time Mr. Harry C. Ames, Chair. 
man of the Association’s Special Committee on Legislation will sub 
mit his report for discussion. The action of District No. 1 Chapter wa 
referred to Mr. Ames for his attention by the Executive Secretary. 





Erle J. Zoll, Jr., Addresses Chicago Chapter 


Mr. Erle J. Zoll, Jr., Commerce Attorney of the Illinois Central 
System addressed the Chicago Chapter on the timely subject of the 
Class Rate Investigation at its luncheon meeting on Friday, October Ist, 





San Francisco Chapter Recommends Defeat of Pending Bills Pre- 
scribing Uniform Classification and Uniform Scales of Freight Rates 


Mr. H. A. Lincoln, Secretary-Treasurer of the San Francisco Chap- 
ter wrote to the Executive Secretary of the national organization under 
date of September 23rd concerning action taken by the Chapter at its 
regular meeting on September 13th. The text of the letter is quoted 
below: 


Dear Mrs. McDonough : 


At a meeting of the San Francisco Region Chapter held September 
13, 1943, a report was received from its Legislative Committee concern- 
ing the various bills* now pending before Congress, directing the Inter- 
state Commerce Commission to prescribe a uniform classification and 
uniform scales of freight rates. 

The Committee recommended that the Association, through its rep- 
resentatives at Washington, use every effort to bring about the defeat 
of all bills of the character described. It was the view of the Commit- 
tee that regardless of the controversial nature of these bills, the As 
sociation is justified in taking a position in opposition thereto, because 
they represent a form of ‘‘legislative rate-making’’ and Section 5(b) of 
the Transportation Act, 1940, provides an adequate remedy for what- 
ever corrective steps may be warranted in the matter of interterritorial 
versus intraterritorial rates. 

After a full discussion of the subject, the Committee’s recommen- 
dation was approved and I was directed to inform you of the action 
taken by our Chapter. I shall appreciate being notified of such steps 
as the Association’s representatives take in connection with this matter. 


Very truly yours, 
H. A. Lincoin, 
Secretary-Treasurer. 
Mr. Lincoln’s letter has been referred to Harry C. Ames, Esquire, 
Chairman of the Association’s Special Committee on Legislation, and 
will be discussed, among other things, when Mr. Ames presents his 
annual report to the Executive Committee at its next meeting. 





*H. R. 2378, 2391, 2435, 2436, 2519, 2547, 2645, 3172 and 3183; S. 947, 1030 and 
1124; S. Res. 125. 





Albert ‘. 
Bidg., 
Victor % 
erm Tri 
Street, | 
Joiner Ca 
Building 
William . 
partmer 
Pennsy] 
George © 
Hartfor 
Donald L 
New Y 
Frederick 
eral So 
Utilitie 





Curtis E 
Buildit 
Ernest | 
trial T 
Washi 











——e 


utive 
hair. 

sub- 
r was 








List of New Members* 


Albert A. Barley, (A) McDowell Bank 
Bldg., Welch, W. Va. 

Victor C. Carreiro, (B) A. T. M., East- 
ern Traffic Bureau, Inc., 30 Church 
Street, New York N. Y. 

Joiner Cartwright, (A) 1203 San Jacinto 
Building, Beaumont, Texas. 

William A. Clementz, (B) hae De- 
partment, Pennsylvania R. R. Co., 420 
Pennsylvania Station, New York, N. Y. 


George Cutler, (A) 18 Asylum Street, 
Hartford, 1, Connecticut. 

Donald D. Dart, (A) 230 Park Avenue, 
New York, 17, N. Y. 

Frederick G. Hamley, (A) Assistant Gen- 
eral Solicitor, Nat’l. Ass’n. of R. R. & 
Utilities Commissioners, 7413 New P. 
0. Bldg., Washington, D.C. 

Thomas L. Hanson, (A) 1060 Broad St., 
Newark, 2, i 
Edwin D. Hedstrom, (B) T. Pabst 


Brewing Company, 221 Novth La Salle 


St., Rm. 2063, Chicago, 1, Illinois. 





* Elected to membership in September and October, 


Carl W. Krohl, (A) Eastern District At- 
torney, C. B. & O. R. R. Co., 547 West 
Jackson Blvd., Chicago, Illinois. 

Edmund F. Lamb, “) 80 Broad Street, 


New York, 4 N. 
Marshal I. McMahon, (A) 77 West 
Washington Street, Chicago, Illinois. 


Paul F. Mullin, (B) The Sturtevant Co., 
101 Milk Street, Boston, Massachu- 
setts. 

James R. Regester, (A) 100% West 6th 
Street, Bloomington, Indiana. 

Hugh P. Thrasher, (B) Commerce Agt., 
Norfolk & Western Ry. Company, 
Roanoke, Virginia. 

Benjamin Wham, (A) Wham, O’Brien & 
Mac Lean, 231 South La Salle St., Rm. 
1757, Chicago, 4, Illinois. 

Frederick L. Wheeler, (A) New York 
Central R. R. Co., 466 Lexington Ave- 
nue, New York, N. Y. 

R. Paul Yellen, (B) S. F. A., Norfolk 
& Western Ry. Company, 1218 Olive 
Street, St. Louis, 3, Missouri. 


1943. 


Reinstated as Members 


Curtis E. Hill, (A) 2609 Mercantile Bank 
Building, Dallas, Texas. 

Ernest E. Hostler, (B) National Indus- 
trial Traffic League, 450 Munsey Bldg., 
Washington, D. C 


‘qe Jones, 


(B) Mather, 


Sheldon Morgan, (B) Director, Traffic 
Management Department, La Salle Ex- 
tension University, 4101 South Michi- 
gan Avenue, Chicago, 15, Illinois. 


Sanders & 


Dodge, Inc., 301-306 Stephenson Bldg., 


Milwaukee, Wisconsin. 
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Practitioners 


APPLICATION FOR MEMBERSHIP 


ea AIR a a a ar aa Ba i a t hereby make 
(Please print) 


application for membership in the Association of Practitioners Before the Interstate 








Commerce Commission. 
Vol. XI 
i, SAMI OE ois csssncies nce syocsotbce ciation cata lala ibebi ain dna bssstinsstanicheleiocnscelal 
(Street or Building) 
sales Ue acai "ee: men 
Be ME cis coxtsccescseeh bsnl a nlaaiececelnsseunivecntaviaioriaaraaine o aaihis Nonidet aaa 
(Street Number) (City) 
(State) 
Saran | 


3. | was admitted to practice before the Interstate Commerce Commission, 
a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate §#R Gran 
and order dated... cccccccccce ceeecsecseessuesseeneee and am now a member in good 


RF. Es 


standing of the bar of that Commission. 


. . IN 
4, (For those admitted under Paragraph (a) ). | was admitted to practice as an — 


| ee, © | ONE meme 
Oe Te ie ececckcae: eek ee ee eae eg: 


5. (For those admitted under Paragraph (b) ). My occupation is 
., and I am employed by, or am affiliated Cu 

with 
Date eer cea eens aaa 





Per 





(Signture of Applicant) 


Application not accepted unless accompanied by check. Annual dues, includ- 
ing JOURNAL, $6.00 , application is filed between October Ist, and March 


31st, $6.00. If filed between March 3lst and September 30th, $3.00. 
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